UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


Cncluding Court Decisions) 


(NOS. 4314-4335) 
PAGES 541-639 


JULY 1955 


UNITED STATES GOVERNMENT PRINTING OFFICE, WASHINGTON, D. C., 1955 
For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Price of single copy varies depending on size. 


Subscription price per year $3.00, domestic; $4.00, foreign. 





Reported, indexed and edited 


under the direction of 


THOMAS J. FLAVIN 
Judicial Officer 


By 


EDMUND D. MULVILLE 
Editor, Office of the Secretary 





ty 
BA 
e 
z 
4 
is + 
a 
“x 
& 
# 
if 


AZM ADE OR SAR EEE ee 


; 
; 
{ 
4 
i 











PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing has been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 e¢ seq.) , the Com- 
modity Exchange Act (7 U.S. C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S. C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 


A yearly Index-Digest and Subject-Index, list of decisions 
reported, and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues of the decisions are available through 


the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. 
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i AGRICULTURE DECISIONS 
ure BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


t7), 
and 


(No. 4314) 


In re WALGREEN Co. AMA Docket No. 41-40. Decided July 15, 
1955. 


Evidence—Invalid Amendment—Requirements under Ad- 

ministrative Procedure Act As to Evidence—Support of 

Orders and Amendments—Skim Milk Sales Outside Sur- 
plus Milk Manufacturing Area—Order No. 41 


Where a handler, subject to milk marketing Order No. 41, continued to report 
fluid skim milk, shipped outside the surplus milk manufacturing area, in 
Class I on a whole milk equivalent basis for three months after an amend- 
ment to the order which required that such milk be reported as Class I 
milk on a weight basis, and part of the skim milk referred to was shipped 
to plants in a distant area regulated by another order issued under the 
act and the rest was shipped to plants in nearby nonregulated areas, held, 
the hearing record upon which the amendment was based supports the 
assumption that fluid skim milk shipped long distances to fluid milk 
markets would in all probability be used as Class I milk, but the evi- 
dence introduced as to shipments to nonregulated areas was inadequate 
to support a rule which makes Class I, on a weight basis, shipments to 
plants outside the surplus milk manufacturing area, regardless of the 
distance shipped or nature of the operations at the receiving plant, and 
the handler’s account to the market administrator should be adjusted to 
classify in Class I, on a whole milk equivalent basis, the fluid skim milk 
moved to plants in nonregulated areas. 


Classification of Milk 


Where petitioner contended that classification of milk based upon “move- 
ment” rather than “use” is invalid, held, classification of milk may be 
determined by the form in which, as well as the purpose of which, it is 
disposed of, and such method of classification satisfies the requirements 
of section 8c (5) (A) of the act. 


Estoppel 


Where a handler claimed that the market administrator was estopped from 
taking action because of lack of clarity in bulletins issued to handlers 
and because the handlers’ reports were not corrected for the matter in 
issue until two or three months after they were submitted, although 
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other corrections of errors were made more promptly, and it appears 
that the handler has been subject to the milk order in question for sev- 
eral years and has been fully apprised of hearings and decisions, and is 
experienced in the techniques of milk marketing and accounting, it is 
held, the action complained of did not constitute sufficient grounds for 


estoppel. 


. Thomas J. Barton, Chicago, Illinois, for petitioner. Mr. Webster P. Max- 
son for Agricultural Marketing Service. Mr. Jack W. Bain, Hearing 


Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). During the period involved 
herein, petitioner operated a milk plant located at Shelbyville, 
Illinois, and was a handler under Order No. 41, as amended (7 
CFR 941 et seqg.), which regulates the handling of milk in the 
Chicago, Illinois, marketing area. 


As is usually the case in proceedings of this kind, the situation 
presented is highly technical and very complicated. So that the 
problems involved may be made a little clearer, a brief introduc- 
tory description of the general background is given. 


The order has the usual provisions for the classification, pric- 
ing, and pooling of milk received by handlers from producers. 
After the end of each month, the handler reports to the market 
administrator for the order the receipts of milk from producers 
during the preceding month and the amount of butterfat in the 
milk. He reports also the disposition of the milk and the butterfat 
in the various classes set out in the order and the value of the 
milk to him at the order prices for such classes. The market 
administrator computes from the reports of all handlers the 
average value per hundredweight for all milk received from 
producers. Each handler then pays this value, called the “uniform” 
or “blended” price, to the producers who delivered milk to him 
during the month. Since the cost of milk to each handler, however, 
is the value to him at the order prices for the classes in which the 
milk was utilized by him, the handler whose value at the classified 
prices exceeds the average value for the market pays the excess 
into a producer-settlement fund or “pool,” and the handler whose 
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value is less than the average value withdraws from the pro- 
ducer-settlement fund the amount of such deficiency.* 


The order involved here prescribes four classifications of milk, 
Class I, II, III, and IV, and prescribes an accounting system for 
ascertaining the amounts of milk to be reported and priced in 
in each class. In general, the accounting system prescribed under 
this order calls for reporting by the handler and the valuation at 
the Class I price of the actual weight (that is the actual hundred- 
weight of the volume disposed of) of the Class I items, such as 
fluid whole milk, flavored milk drinks, etc. An exception to this 
rule is that any butterfat received from producers that is not 
accounted for by the handler is converted to milk equivalent on the 
basis of 3.5 pounds of butterfat per hundredweight of milk and 
the amount of milk equivalent is placed in Class I. With respect 
to Classes II, III, and IV, the accounting methods require the 
reporting and valuation at the prices for such classes of the milk 
equivalent of the butterfat used in such classes computed on the 
3.5 percent butterfat basis. Since the total weight of the milk in 
the various classes computed this way may exceed or be less than 
the actual weight of the milk received from producers, recon- 
ciliation in effect is obtained by giving the handler a credit at the 
Class IV price for the amount of the excess and by giving the 
handler a debit at such price for the amount of the deficiency. 
Another feature of the accounting system is that the amount of 
butterfat shown as disposed of by the handler must balance the 
amount of butterfat shown by him to have been received. As ex- 
plained above, any “shortage” shown in butterfat disposed of, 
after an allowance in Class IV for shrinkage, is converted to milk 
equivalent on the 3.5 percent basis and the amount of the milk 
equivalent placed in Class I. Any “overrun” or excess in butterfat 
shown to have been disposed of over the amount shown to have 
been received from producers is also converted to milk equivalent 
and deducted from the amount of milk in each class commencing 
with the lowest price class. 


Getting more specifically to the issues in this proceeding, the 
controversy concerns the classification of and accounting for fluid 
skim milk disposed of from the petitioner’s Shelbyville plant 
during July, August, and September, 1951. The skim milk was 
sold to several plants. Two of the plants were located in St. Louis, 
Missouri, a market in which the handling of milk is regulated by 














































1The essential principles are given without reference to differentials for location or 
butterfat, milk received from nonproducer sources, or other modifications. 
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an order issued under the act. The other plants were not subject 
to another Federal milk order but were located outside an area 
designed by the Chicago order as the “surplus milk manufactur- 
ing area.” Sections 941.40 (a) and (b) of the order amended 
effective July 1, 1951, provide that skim milk so disposed of shall 
be classified Class I. The petitioner reported in Class I the 
number of pounds of whole milk testing 3.5 percent that would 
account for the butterfat in the skim milk using .06 percent as the 
butterfat content of the skim milk. The market administrator 
for the order, in auditing the petitioner’s reports, disallowed 
petitioner’s method of accounting for such skim milk, classified 
the skim milk as Class I milk on the basis of the weight of the 
skim milk, and charged petitioner’s account accordingly in the 
amount of $23,551.70. The petitioner paid under protest the 
amount resulting from the classification of the skim milk on an 
actual weight basis and instituted this proceeding. 


The petitioner contends that the order properly interpreted per- 
mits the reporting and accounting of skim milk on the basis of 
whole milk equivalent of the butterfat in the skim milk. A prin- 
cipal argument of the petitioner on this score is that prior to the 
order amendments effective July 1, 1951, the petitioner so re- 
ported and accounted and that such amendments do not require 
the reporting and accounting imposed by the market adminis- 
trator. The petitioner contends further that if the market admin- 
istrator’s construction of the order is correct, the applicable 
provisions of the order are invalid for several reasons. The con- 
tentions of the petitioner will be examined in more detail under 
the heading, “Conclusions.” 


Following the filing of its petition and an answer by the Assis- 
tant Administrator, Production and Marketing Administration, 
United States Department of Agriculture, the petitioner filed an 
amended petition which was also answered. The answers upheld 
the market administrator’s classification and the subsequent audit 
adjustments as in accordance with law and the terms of the order. 
A hearing upon the petition was held before Jack W. Bain, Hear- 
ing Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Chicago, Illinois, on September 22, 1953. 
At the hearing, the petitioner was represented by Thomas J. 
Barton, Attorney at Law, Chicago, Illinois. The respondent was 
represented by Webster P. Maxson, Office of the Solicitor, United 
States Department of Agriculture. After the hearing, the parties 
filed briefs. On September 14, 1954, the hearing examiner issued 
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a report containing proposed findings of fact and conclusions and 
recommending that the petition be dismissed. The petitioner filed 
exceptions to the report, and oral argument was held before the 
Judicial Officer on May 26, 1955. 


FINDINGS OF FACT 


1. Petitioner, Walgreen Co., is a corporation organized and 
existing under the laws of the State of Illinois with its principal 
office and place of business at 4300 Peterson Avenue, Chicago, 
Illinois. During the period involved herein, petitioner operated 
a plant located at Shelbyville, County of Shelby, Illinois, about 
200 miles from Chicago, and was a handler under Order No. 41, 
as amended, regulating the handling of milk in the Chicago, 
Illinois, marketing area. 


2. Shelby County, Illinois, is included in the area designated by 
the order as the “surplus milk manufacturing area.” This area 
covers the State of Wisconsin and parts of Minnesota, Iowa, 
Illinois, Indiana, Michigan, and Ohio. Practically all the area 
covered consists of contiguous blocks of counties except for two 
“islands” which are separated on all sides from the rest of the 
area. One of these “islands” is Shelby County, and there are 
several counties not in the area between Shelby County and the 
nearest other county in the designated area. 


3. Milk received from producers at Walgreen’s Shelbyville 
plant was there separated, and the cream was shipped to Chicago 
for use in petitioner’s ice cream operations. Skim milk resulting 
from such separation was utilized in manufacturing operations 
at the Shelbyville plant or was sold. During the period July, 
August, and September, 1951, petitioner sold and shipped fluid 
skim milk from its plant at Shelbyville, Illinois, to the milk plants 
of Pevely Dairy Co. and St. Louis Dairy, both located at St. Louis, 
Missouri, and to the milk plants of Meadowgold Creamery at 
Mattoon, Illinois, Litchfield Creamery at Litchfield, Illinois, and 
Prairie Farms Creamery at Olney, Illinois. The total amount so 
shipped was 2,051,870 pounds containing approximately 1,224 
pounds of butterfat. The plants in St. Louis were regulated under 
another Federal milk marketing order, and the other plants were 
located outside the surplus milk manufacturing area. The Mead- 
owgold plant is situated in Coles County which is contiguous to 
Shelby County on the east side; the Litchfield plant is located in 
Montgomery County immediately adjacent to Shelby County on 





546 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 14 A.D. 541 


the southwest; and the Prairie Farms plant is in Parkland County 
about 50 miles from Shelbyville. Most of the skim milk in issue 
went to these three plants. Petitioner reported and paid for the 
skim milk as Class I milk but on the basis of the 3.5 percent milk 
equivalent of the butterfat contained in the skim milk. 


4. A “Notice of Administrative Recomputation of Handler’s 
Report of Receipts and Utilization of Milk,” dated October 13, 
1951, and sent to petitioner by the market administrator’s office, 
contained corrections of errors appearing on the face of petition- 
er’s report for September 1951 and did not indicate that such 
report was incorrect in accounting for the September shipments 
of fluid skim milk on a 3.5 percent milk equivalent basis. On 
November 9 and December 18, 1951, the market administrator 
issued audit adjustments of petitioner’s account and charged such 
account in the amount of $23,551.70, which the petitioner paid 
under protest. Such audit adjustments and charge were based on 
the disallowance of the classification and accounting for as Class 
I milk on a 3.5 percent milk equivalent basis by petitioner of the 
fluid skim milk disposed of by it during the period July, August, 
and September, 1951, to plants regulated under another Federal 
order and to unregulated plants located outside the surplus milk 
manufacturing area. The market administrator classified and 
accounted for such fluid skim milk as Class I milk on the basis of 
the weight of the skim milk. The charge of $23,551.70 represented 
the Class I price for the actual weight of the skim milk less a 
credit at the Class IV price for the amount by which the computed 
total weight of milk accounted for by the petitioner exceeded the 
actual weight of the milk received from producers. 


5. Effective July 1, 1951, Order No. 41, as amended, provided 
in part as follows: 


“§ 941.40 Basis of Classification. All milk and milk products 
received by a handler (including his own farm production) 
shall be reported by the handler in the classes set forth in 
paragraph (b) of this section: Provided, that 


“(a) Any milk moved as milk or skim milk in fluid form 
from a regulated plant to a plant at which the handling of 
milk is subject to pricing and payment under any marketing 
agreement or order issued pursuant to the act for any other 
fluid milk marketing area shall be classified as Class I 
milk * * * [Emphasis supplied.] 
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“(b) Any milk moved as milk or skim milk in fluid form 
from a regulated plant to any plant located outside the follow- 
ing area (hereinafter referred to as ‘surplus milk manufact- 
uring area’) shall be classified as Class I milk * * * [Em- 
phasis supplied.] 


“$ 941.41 Classes of utilization. Subject to the conditions set 
forth in §§ 941.40, 941.42, 941.43, 941.44, and 941.45, the 
classes of utilization of milk shall be as follows: 


“(a) Class I milk shall be all milk and milk products (1) 
Disposed of in fluid form as milk, skim milk, buttermilk, 
flavored milk, or flavored milk drink * * * [Emphasis 
supplied. ] 

“(b) Class II milk shall be all milk and milk products the 
butterfat from which * * * [Emphasis supplied.] 


“(c) Class III milk shall be all milk and milk products the 
butterfat from which is * * * [Emphasis supplied.] 


“(d) Class IV milk shall be all milk and milk products the 
butterfat from which is * * * [Emphasis supplied.] 


““§ 941.44 Computation of milk in each class. For each delivery 
period, each handler, with respect to all milk and milk prod- 
ucts received by him (including his own farm production), 
shall compute, in the manner and on forms prescribed by 
the market administrator, the amounts in each class, as 
follows: * * * 


““(d) Determine the total pounds of Class I milk as follows: 


(1) Convert to pounds on the basis of 2.15 pounds per 
quart. . . the volume disposed of in each of the several items 
of Class I milk * * * 


“§ 941.63 Butterfat in skim milk. A handler may claim, for 
classification purposes pursuant to §§ 941.40 through 941.45 
butterfat in skim milk disposed of to others or used in the 
manufacture of milk products by including the butterfat 
content of such skim milk in his report for the delivery 
period filed pursuant to § 941.30 (a) or by giving prior 
notification to the market administrator of his desire to do 
so. In the event that a handler does not have adequate 
records of the butterfat content of such skim milk, the 
market administrator shall use 0.06 percent as the butterfat 
content per hundred weight of such skim milk: * * *” 
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6. Prior to the amendments effective July 1, 1951, sections 
941.4 (a) (1) and (2) of the order which correspond to sec- 
tions 941.40 (a) and (b) of the order effective July 1, 1951, 
provided only that any milk “moved as fluid milk” from an 
approved plant to a plant subject to another Federal order or to 
a plant outside the surplus milk manufacturing area was to be 
classified Class I. No specific reference was made to “fluid skim 
milk” in this connection although section 941.4(a) (5) relating 
to transfers between handlers expressly included fluid skim milk 
in Class I. There was, however, a definition of milk in section 
941.1(1) as follows: 

“Milk means whole milk, skim milk, cream, and all dairy 

products unless the context manifests a different meaning.” 
Section 941.4(b) (1) defining Class I milk covered fluid milk, 
buttermilk, flavored milk, or flavored milk drinks and “all milk 
disposed of as fluid skim milk by handlers through routes, stores, 
or vendors. .. .” 





7. The order prior to July 1, 1951, also contained in section 
941.6(d) the same provisions as to butterfat in skim milk that 
are quoted above as section 941.63 of the order effective July 1, 
1951. When this option to claim butterfat in skim milk became 
effective in 1947, a few handlers took the option and some of them 
were selling skim outside the surplus milk manufacturing area. 
The market administrator’s office decided that the classification 
of this skim milk was not specifically covered in the order and 
required an administrative interpretation. It was concluded that 
the intent of the surplus milk manufacturing area provision, put 
into the order on September 1, 1946, was that the market admin- 
istrator was not to go beyond that area to determine utilization 
of milk or cream, and by analogy to the provision in section 
941.4(a) (2) that shipments of fluid milk to plants outside the 
area fell into Class I without regard to ultimate use, it was con- 
sidered that shipments of fluid skim milk to these plants should 
likewise be Class I. But as it was the “butterfat in skim milk” 
rather than just the “skim milk” which could be claimed and re- 
ported, it was decided that the milk equivalent of the butterfat 
should go into Class I instead of the actual volume of the fluid 
skim milk, although the volume basis of classification was usual 


for Class I. 


8. The decision of the Secretary of Agriculture (12 F.R. 5617) 
following notice, public hearing, etc., with respect to the adoption, 
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effective September 1, 1947, of section 941.6(d), later to become 
section 941.63, relating to handlers’ claims for butterfat in skim 
milk states as follows: 


“A butterfat allowance of .06 percent should be provided to 
handlers who are not able to show specific tests as to butter- 
fat content of skim milk. 


“There has been an administrative problem with respect to 
the determination of the butterfat content of skim milk. Some 
handlers do not have testing equipment adequate to ascertain 
with reasonable accuracy the butterfat content remaining in 
skim milk after separation. Handlers with adequate records 
have been permitted to claim butterfat in skim milk. A study 
by the market administrator indicates an average butterfat 
content of approximately .06 percent for skim milk used by 
handlers in manufacturing dairy products. It appears that .06 
percent is a reasonable factor for use in the absence of ade- 
quate tests or records. Butterfat in skim milk may be a sub- 
stantial factor in the shrinkage experienced by a plant en- 
gaged primarily in receiving and separating milk and ship- 


ping cream to the marketing area. [Emphasis supplied.] 


“The proposed amendment would relieve an administrative 
problem and would tend to bring about a greater degree of 
equity among handlers in determining the butterfat content 
of skim milk.” 


9. The provisions of section 941.40 making fluid skim milk 
Class I when shipped to plants regulated by another Federal order 
or outside the surplus milk manufacturing area and the pro- 
visions of section 941.41 making skim milk Class I were adopted 
effective July 1, 1951, following the usual notice, hearing, and 
post-hearing procedure under the act. 


10. On January 24, 1951, at the hearing held pursuant to the 
notice mentioned in Finding 9, Mr. H. R. Hitchner, director of 
accounting for the market administrator, testified as to the prob- 
lem for the market administrator’s office when some handlers 
claimed butterfat in skim milk sold to other Federal order 
markets. He said that the market administrator’s office followed 
the policy of taking the 3.5 percent milk equivalent of such fat 
and using that as a basis for determining the Class I milk 
pounds. He proposed that the policy be specifically incorporated 
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in the order so that there would be no question as to how the 
matter should be handled. Mr. Hitchner was questioned as to how 
much skim “moves to these outside markets.” In reply he stated 
that there were considerable quantities of skim milk moving to 
outside markets. He said that he did not have available data on 
the quantities but that he knew from audits in the market 
administrator’s office that considerable quantities were sold to 
distant markets, particularly St. Louis. When asked if some of 
that skim might find its way into Class I sales, he replied in the 
affirmative explaining that he presumed that a St. Louis handler 
purchasing skim milk in the Chicago market would probably be 
doing it for Class I utilization. When requested, he agreed to 
secure figures on the volume of shipments of fluid skim milk. 
Under further questioning, Mr. Hitchner said that there would be 
no mechanical difficulty in classifying and accounting for such 
skim milk on a volume basis rather than on a butterfat equiv- 
alent basis. He also testified as follows with respect to the probable 
uses of skim milk shipped to another Federal order market or to 
a plant outside the surplus milk manufacturing area (Tr. pp. 
525-526) : 


“Q. At any rate, this milk presumably is being shipped for 
these distances for use in fluid form in some manner in the 
distant market, in Class I purposes? 


“A. Well, it would certainly seem so, because you see, Mr. 
Krause, for example, the St. Louis market, the cost of hauling 
the skim milk down there, which would be almost identical 
with hauling whole milk—I don’t know—would run in the 
neighborhood, I would imagine, of 75 cents a hundredweight 
or something like that. 


“Q. It would be hardly expected that it would be shipped 
there for the manufacture of manufactured products? 


“A. Oh, certainly. Certainly, you wouldn’t expect that, be- 
cause St. Louis doesn’t have anywhere near the manufactur- 
ing facilities that Chicago has, obviously. 


“Q. I guess that would also be true of any shipment out- 
side of your surplus milk manufacturing area in the form 
of skim milk? 


“A. Yes, I would certainly think that would be true. 
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“Q. Or anything which might be in the shadowy territory 
between skim milk and fluid milk? 







“A. That is correct. You see, when the surplus milk manu- 
facturing area was established—and it has been amended 
once since—it was the consensus of the people testifying at 
the hearing, at the two hearings—the original and then the 
amendment hearing—with respect to that provision, that 
the territory encompassed by the surplus milk manufactur- 
ing area was large enough and contained enough facilities 
so that any surplus milk could be manufactured within that 
area, and it seemed—again the consensus of the industry 
was that if milk or cream was shipped outside of that area it 
was to be used for fluid purposes, and certainly it would 
seem reasonable that skim milk would fall within the same 
category. 


















“Q. It is a natural presumption that it would be so used if 
shipped out? 


“A. That is correct.” 


11. At the January 25, 1951, session of the hearing Mr. Mar- 
tin Burns, representing the Pure Milk Association, testified as 
follows: 

“As we understand the problem, bulk skimmed milk in large 
quantities would not be taken from this marketing area and 
transported to distant markets except the intention or ulti- 
mate use of the product would be in a higher classification, 
presumably Class I. Certainly the milk would not be trans- 
ported that long distance as fluid, skimmed milk and carry 
the necessary high expense in transportation except it was 
intended for ultimate use as a fresh, fluid product.” 


He, therefore, proposed that skim milk be specifically included 
in the provisions of the order along with fluid milk to make skim 
milk moved to another Federal order market or to a plant out- 
side the surplus milk manufacturing area Class I on a weight 
basis. Under questioning, he stated that it was his intention by 
the proposal on skim milk “shipped out to distant markets” that 
it would be handled in the same manner as fluid skim milk 
shipped to handlers in the Chicago area. (Tr. pp. 544-546.) 




























12. At the January 26, 1951, session of the hearing, Mr. 
Hitchner testified as to shipments of skim milk to St. Louis, 
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Missouri, and to Paducah, Kentucky, but explained that, “We 
do not have data for nonregulated markets.” In answer to ques- 
tions, he said there had been some indication that skim milk sold 
to other markets should be classified differently than at “pres- 
ent,” but he knew of no proposal before the hearing to do so. Mr. 
Burns then stated that he had so suggested “yesterday,” and Mr. 
Hitchner said: “I beg your pardon. I didn’t hear that testi- 
mony.” Further questions of Mr. Hitchner revealed that, if a 
handler claimed butterfat in skim shipped to other markets, it 
was classified and priced at the 3.5 percent milk equivalent, 
which is a very small amount in relation to the quantity of skim 
milk shipped, whereas a Chicago handler who used skim milk in 
standardization was charged the Class I price on a volume basis 
and given credit at the lowest price, and Mr. Burns’ proposal 
would put out-of-area sales on this same basis. (Tr. pp. 853-860.) 
13. Following the hearing and the filing of briefs, a recom- 
mended decision was issued and published in the Federal Regis- 
ter on May 2, 1951, (16 F.R. 3842). The recommended decision 
stated in part as follows (16 F.R. 3849-3850) : 
“Fluid skim milk which originates at a pool plant and is 
moved to a point outside the surplus milk manufacturing 
area, or to a plant where milk is priced under another Fed- 
eral order or agreement issued pursuant to the act, or to an 
unregulated plant which is not engaged in processing butter, 
cheese, evaporated milk, condensed milk, whole milk powder, 
nonfat dry milk solids, casein, or ice cream powder, should 
be classified as Class I milk. 
“At the present time, skim milk disposed of in bulk in fluid 
form by handlers under Order 41 or Order 69 to plants of 
nonhandlers, is not classified as Class I milk unless the sell- 
ing handler claims butterfat in skim milk. Under the latter 
circumstance, the quantity of Class I milk is determined by 
converting the amount of butterfat to its 3.5 percent milk 
equivalent. It was proposed that any skim milk disposed of 
to nonhandlers who are not engaged in manufacturing dairy 
operations should be classified as Class I milk on a volume 
basis. This procedure would be comparable to that now 
being followed in pricing fluid skim milk disposed of by 
handlers to the trade in the Chicago metropolitan area. 
“It is reasonable to assume that nonhandlers with plants 
located outside the surplus milk manufacturing area or in 
another Federal milk marketing area would not purchase 
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fluid skim milk from Chicago handlers and transport it to 
their plants unless it was being used for Class I milk pur- 
poses. Similarly a nonhandler whose plant is located closer 
to the market but who is engaged in fluid milk operations, 
probably would use fluid skim milk purchased from a 
handler in Class I milk products. At the present time pro- 
ducers do not receive any compensation for such sales over 
what they receive when skim milk is used for manufactur- 
ing purposes except in those cases where a very negligible 
quantity of butterfat is claimed in skim milk. The inclusion 
of such skim milk sales in the Class I milk definition and 
accounting for the quantities on a volume basis would result 
in producers receiving the same compensation for this skim 
milk as they receive from handlers serving the Chicago 
—_* > 


This portion of the recommended decision was adopted as part 
of the final decision by the Secretary published in the Federal 
Register on June 16, 1951, (16 F.R. 5777). 


14. In the June 1951 “Reporter,” a publication issued by the 
market administrator to distribute information about the Chi- 
cago milk market to producers, an article headed, “Summary of 
Amendments to Federal Milk Order 41,” contained the following: 


“10. Classification of Skim Milk. Fluid skim milk moved 
outside the surplus milk manufacturing area is to be classi- 
fied as Class I milk. At present this skim milk is classified 
only if the selling handler claims butterfat in the skim milk. 
This provision is comparable to the procedure used for 
classifying skim milk sold by handlers to the trade in the 
Chicago metropolitan area.” 
































15. A circular of three pages dated July 30, 1951, from the 
market administrator, addressed “TO ALL HANDLERS UNDER 
ORDER 41,” stated that major changes in the order were de- 
scribed in the June 1951 “Reporter” and that report forms had 
been revised because of the amendments. In comments on the 
new report form was the following: 

“* * * Your attention is called to the classification of fluid 
skim milk moved outside the surplus milk manufacturing 
area. § 941.40(b) provides that fluid skim so moved shall be 
classified as Class I milk. * * *” 
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CONCLUSIONS 


I 


The first issue for consideration is the petitioner’s claim that 
under the order as it existed in July, August, and September, 
1951, the petitioner was entitled to report and account for the 
skim milk involved upon the basis of the whole milk equivalent 
of the butterfat in the skim milk computed on the 3.5 percent 
butterfat basis. 


We see from Finding of Fact 5 that sections 941.40(a) and 
(b) place the skim milk in Class I. We see also that section 
941.41(a) provides that Class I milk shall be all milk disposed 
of as skim milk rather than all milk the butterfat from which is 
disposed of as skim milk. We see too that section 941.44 con- 
cerning the computation of milk in each class specifies that the 
handler shall list and report for accounting and valuation pur- 
poses the actual weight of the “. . . volume disposed of in each 
of the several items of Class I milk . . .” [Emphasis supplied.] 
It seems clear, then, from the provisions referred to that the 
amended order effective July 1, 1951, requires the reporting and 
accounting for the skim milk by actual weight of the volume 
shipped and not by whole milk equivalent of the butterfat in the 
skim milk. The testimony at the hearing preceding the amend- 
ments which is referred to in Findings of Fact 10, 11, and 12, 
and the recommended and final decisions in connection with the 
issuance of the amendments referred to in Finding of Fact 13 
unquestionably demonstrate that the intent was to require Class 
I classification by weight or volume of skim milk moved to an- 
other Federal order market or to a plant outside the surplus 
milk manufacturing area. 


The petitioner insists, however, that under the order prior to 
July 1, 1951, skim milk shipments of the kind involved were 
Class I on the whole milk equivalent basis and that the slight 
changes in the order effective July 1, 1951, were not sufficient 
to make them Class I on the weight basis. The petitioner points 
out that adding “skim milk” to 941.40(a) and (b) merely ex- 
pressed specifically what had been the practice under the order 
prior to July 1, 1951, and that the order as amended effective 
July 1, 1951, contained in section 941.63 the same provisions as 
to handlers having the option to claim butterfat in skim milk for 
classification purposes as had been contained in section 941.4 (d) 
prior to July 1, 1951. 
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Prior to July 1, 1951, sections 941.4(a) (1) and (2) made milk 
moved as “fluid milk” Class I when shipped to a plant subject to 
another Federal order or to a plant outside the surplus milk 
manufacturing area. Skim milk was not mentioned. The defini- 
tion of Class I milk in section 941.4(b)(1) extended only to fluid 
skim milk disposed of by handlers on routes, etc. The petitioner 
says that the definition of “milk” in section 941.1(1) included 
skim milk and that therefore sections 941.4(a) (1) and (2) ap- 
plied to fluid skim milk as well as fluid milk. But the definition 
referred to contains the clause “unless the context manifests a 
different meaning” and since section 941.4(a) (5) expressly men- 
tions fluid skim milk in addition to fluid milk, it is concluded 
that sections 941.4(a) (1) and (2) did not apply to fluid skim 
milk. There is a significant difference too between the order 
before and after July 1, 1951, in that fluid skim milk is made a 
Class I item in section 941.41(a) without restriction along with 
whole milk, buttermilk, and flavored milk drinks which of course 
have always been Class I under the order on a weight basis. 


The facts of the matter are that prior to July 1, 1951, a 
handler was not required to report skim milk disposition unless 
it was made Class I by section 941.41(a) or (b). Many handlers 
did not report skim milk disposition or claim butterfat in the 
skim because there is so little fat in skim. This petitioner was 
not required to report the skim milk sold to a plant regulated 
by another Federal order or outside the surplus milk manufac- 
turing area. When the petitioner reported the skim milk and 
claimed butterfat under section 941.4(d), the market adminis- 
trator’s office had to make a decision as to the class in which 
milk equivalent of the butterfat should be placed. The policy was 
adopted of placing the milk equivalent of the butterfat in Class I 
although the provisions in section 941.44 for the computation of 
milk in each class call for the actual weight of Class I items ex- 
cept where unaccounted for butterfat is converted to milk equiva- 
lent. This had about the same result as if the skim had not been 
reported and butterfat claimed, in which case the butterfat in 
the skim milk would be unaccounted for to the extent the shrink- 
age allowance was exceeded. The policy was a makeshift arrange- 
ment based upon the theory that since the order set up a surplus 
milk manufacturing area beyond which the market administra- 
tor was not required to go to verify utilization of fluid milk and 
cream, the principle should apply to fluid skim milk as well 
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although the order did not so specify. Every other Class I item, 
such as fluid skim milk disposed of by a handler on routes and 
flavored milk drinks made of skim milk, was reported and 
accounted for in Class I on a weight basis. 


With respect to the option for handlers to claim butterfat in 
skim milk remaining in the order after July 1, 1951, as section 
941.63, it is true that to those uninitiated in the intricacies of 
milk accounting some confusion or inconsistency seems present 
because it apparently was the exercise of this option prior to July 
1, 1951, which brought about the Class I classification of the peti- 
tioner’s skim milk on the whole milk equivalent basis. But the place 
of this option is seen from Finding of Fact 8. The purpose was 
simply to equalize with the handler who made tests and kept 
records of butterfat in skim milk, the handler who did not do so. 
No more or different rights are granted by the option. For ex- 
ample, a handler who utilizes skim milk in Class III as nonfat 
dry milk solids manufactured in a plant within the surplus milk 
manufacturing area may report the milk equivalent of butterfat 
in the skim milk as shown by his tests and records. If he does 
not make butterfat tests of the skim milk and keep test records, 
he may claim the milk equivalent of butterfat at the rate per- 
mitted by section 941.63. Moreover, as described under the head- 
ing “Preliminary Statement,” the order prescribes an accounting 
system under which the handler must account for all butterfat 
received from producers. Any butterfat received that is not 
accounted for in the disposition of milk and products or as allow- 
able “shrinkage” is converted to milk equivalent in Class I. The 
option allows the claim of butterfat in skim milk, including skim 
milk in Class I on a weight basis, for the purpose of accounting 
for the butterfat and not for the purpose of reporting only the 
milk equivalent of the butterfat claimed. For example, where 
skim milk must be accounted for on a weight basis in Class I, 
failure to report and claim the butterfat in the skim milk might 
result in unaccounted for butterfat which would be converted to 
milk equivalent and placed in Class I in addition to the weight 
of the skim milk disposed of. So that the butterfat option is sig- 
nificant only when it is the butterfat and not the weight of the 
skim milk that determines the amount of milk to be classified. 


*Since skim milk moved as described was not specifically mentioned in the classification 
provisions of the order at that _ it might have been covered by the language in §941.4 
(b)(1) which makes Class I ‘‘. . . (iii) other milk not accounted for as Class IT milk, 
Class III milk or Class IV milk’’ or by the Class III definition in §941.4(b)(3) whitch 
included ‘‘. . . all milk the bntterfat from which is contained in a product other than 
those included in Class I milk, Class II milk, or Class IV milk. 





WALGREEN COMPANY 557 
Cite as 14 A.D. 541 


This conclusion is applicable prior to July 1, 1951, as well as 
thereafter. The skim milk Class I items before July 1, 1951, that 
is, fluid skim milk transferred from one Chicago handler to 
another, fluid skim milk sold by a handler in packaged form on 
routes, etc., and flavored milk drinks made from skim milk, were 
reported and accounted for by handlers on a weight basis and 
the option to claim butterfat in the skim milk was never con- 
sidered applicable for the purpose of accounting only upon a 
whole milk equivalent basis. It was only in the matter of skim 
milk shipments such as those of the petitioner that the whole 
milk equivalent was placed in Class I. 


Accordingly, then, the existence of the option to claim butter- 
fat in skim milk contained in section 941.63 of the order effec- 
tive July 1, 1951, is not incompatible with reporting and account- 
ing for skim milk on a weight basis. 


In summary, we conclude that whatever the handling under 
the order of the petitioner’s shipments of fluid skim milk prior 
to July 1, 1951, the order effective July 1, 1951, classifies the 
skim milk in Class I on a weight basis and not on a whole milk 
equivalent basis. 


II 


The petitioner makes additional contentions that if the order 
effective July 1, 1951, prescribes reporting and accounting for 
the skim milk in issue upon the actual weight basis rather than 
the whole milk equivalent basis, the amendments are invalid due 
to lack of substantial evidence in the hearing record, conflict with 
provisions of the act, and other reasons. 


As can be seen from Findings of Fact 10, 11, and 12, Mr. 
Hitchner gave data upon shipments of fluid skim milk to St. 
Louis, Missouri, and to Paducah, Kentucky. He testified that 
shipments of fluid skim milk to St. Louis, Missouri, handlers were 
probably being used for fluid purposes because of the transpor- 
tation costs for hauling the skim milk such a long distance, be- 
cause the skim milk was going to fluid milk handlers and because 
the Chicago area is much more extensively equipped for manu- 
facturing skim milk than St. Louis. He had no data, however, to 
offer upon shipments of milk to nonregulated markets, that is, to 
plants outside the surplus milk manufacturing area which were not 
regulated under another Federal order. He said, however, he cer- 
tainly thought it would be true that any shipment of fluid skim 
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milk outside the surplus milk manufacturing area wouldn’t be 
expected to be shipped for manufacturing purposes, and that it 
was a natural presumption that any fluid skim milk going out of 
the surplus milk manufacturing area was to be used for fluid 
purposes. He gave this testimony in support of classifying in 
Class I the whole milk equivalent on the 3.5 percent butterfat 
basis of the butterfat in the skim milk shipped. Mr. Martin 
Burns proposed subsequently classification in Class I on the 
weight basis because of what he understood as the problem of 
bulk skimmed milk being taken from “. . . this marketing area 
and transported to distant markets .. .” and his opinion was 
that transportation for such long distances at high expense would 
not be done unless the skim milk was to be used as a fresh, fluid 
product. 


The decisions referred to in Finding of Fact 13 concluded that 
it was reasonable to assume that nonhandlers with plants located 
in another Federal milk marketing area or outside the surplus 
milk manufacturing area would not purchase fluid skim milk from 
Chicago handlers and transport it to their plants unless it was 
being used for Class I milk purposes. 


Section 8c(4) of the act requires the terms and provisions of 
orders to be based upon evidence introduced at a hearing and 
section 8c(17) makes this requirement applicable to order amend- 
ments. Section 7(c) of the Administrative Procedure Act (5 
U.S.C. § 1001 et seg.) which is applicable to the proceeding cul- 
minating in the order provisions in issue provides that no“. . . 
rule or order be issued except . . . as supported by or in accor- 
dance with the reliable, probative and substantial evidence.” 
Section 10(e) of that act also states that a reviewing court shall 
hold unlawful and set aside agency action, findings and conclusions 
found to be “. . . (5) unsupported by substantial evidence in 
any case subject to the requirement of sections 7and8... .” 


The evidence referred to above is believed sufficient to support 
a finding and a rule making Class I on a weight basis fluid skim 
milk shipped long distances to fluid milk markets or fluid milk 
handlers in such markets as was the case here for the shipments 
of fluid skim milk to St. Louis, Missouri. But we do not con- 
sider the evidence sufficient to support a rule which makes Class 
I on a weight basis shipments to plants outside the surplus milk 
manufacturing area regardless of the distance shipped or the 
nature of the operations at the receiving plant, at least in the 
application of the rule to the petitioner. 
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It is noted that the rationale of the rule in question concern- 
ing fluid skim milk shipments outside the surplus milk manu- 
facturing area is not one of administrative convenience for the 
verification of claimed utilization. Hitchner’s testimony, Burns’ 
testimony, and the findings referred to in Finding of Fact 13 
are bottomed upon the presumption or assumption, said to be 
reasonable, that any shipment of fluid skim milk outside the sur- 
plus milk manufacturing area was going outside for fluid or Class 
I purposes anyway and should be classified Class I. There were no 
data introduced as to what became of fluid skim milk shipped to 
nonregulated plants outside such areas.* Of course Hitchner is an 
expert in the field in which he was testifying but his expertise at 
that time on what happened to skim milk shipped to nonregulated 
plants outside the surplus milk manufacturing area is open to 
question when it is observed that he had no supporting data to 
offer, that handlers were not required to report such skim milk, 
that many did not do so, and that the policy adopted in the 
petitioner’s case and perhaps others was to reject claimed utili- 
zations of the skim milk for manufacturing purposes outside the 
surplus milk manufacturing area. A map in evidence at the 
amendment hearing showed the petitioner’s plant to be an “island” 
surrounded by territory not in the surplus manufacturing area. 
While the presumption indulged in may have been reasonable 
enough for shipments from the bulk of the plants located deep 
within the surplus milk manufacturing area when numerous 
manufacturing plants might have to be by-passed in order to get 
the fluid skim milk out of the area, it is not regarded as valid 
for shipments from the petitioner’s plant located as it was. For 
example, the petitioner would have had to move most of the skim 
milk in this proceeding a longer distance to have it manufactured 




































8Cream Wipt Food Products Co. v. Federal Security Administrator, 187 F. 2d 789 
(C.C.A. 3d, 1951), bears some resemblance to the situation presented. The Federal Secur- 
ity Administrator following a hearing issued a rule establishing standards of identity for 
salad dressing omitting an option sought by the petitioner for the inclusion of milk or 
cream in substitution for part of the water normally present in the starchy paste base of 
salad dressing. The court found the only evidence of record supporting the rule adopted 
to be the opinion of a Government chemist that consumers would be misled by allowing 
the addition of milk or cream in small amounts as ingredients and the court said, in part: 
‘‘Whether this evidence would suffice to support a conclusion as to customer reaction where 
there existed no useful record of past performance in like or similar circumstances we 
need not decide. In some situations it may be necessary to rely upon opinions without 
demonstrated basis in experience. But here petitioner had marketed products in this field 
containing small quantities of cream and milk for some sixteen years. The very mixture 
in question has a commercial history. Whatever that record would reveal as to advertis- 
ing and customer reaction, such evidence is obviously of so much greater probative value 
than one man’s prediction of future customer reaction offered without stated basis as fur- 
ther to emphasize how scant is the basis of the critical findings of fact in this case. Con- 
sidered alone, the evidence was of small probative value. In relation to the type of 
evidence reasonably anticipated in the circumstances of the case, that very slight 
proof must be characterized as unsubstantial.’’ [Emphasis supplied.] 






















560 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 14 A.D. 541 


in the area at a plant other than its own than if it was moved to 
nearby plants outside the area. 

We reach the conclusion, then, that while the amendments are 
supported by adequate evidence insofar as they apply to the fluid 
skim milk shipped to St. Louis, they are invalid as to the fluid 
skim milk shipped to Meadowgold Creamery, Litchfield Creamery, 
and Prairie Farms Creamery which constitutes most of the skim 
milk involved in this proceeding: 


il 


The petitioner makes numerous other points which we do not 
feel obliged to discuss in great detail in view of our conclusion 
above of lack of evidence to support the amendments as to most 
of the skim milk involved. The argument is made that the market 
administrator was estopped from taking the action complained 
of because of lack of clarity in the bulletins issued to handlers, 
described in Findings of Fact 14, and 15, and because the 
petitioner’s reports for July, August and September, 1951, were 
not corrected for the matter in issue until November and Decem- 
ber, 1951, although there had been corrections of other errors 
in October 1951 in connection with the September report. The 
petitioner has been subject to the order for some years, it re- 
ceived the notices of hearing and copies of the decisions referred 
to in Finding of Fact 13, and it is experienced in the techniques 
of milk marketing and accounting under the regulation. Even if 
the Secretary of Agriculture or the United States could be 
estopped by the action of an official, we do not believe that the 
actions complained of would constitute adequate grounds for 
estoppel. 

The petitioner also urges that the classification of fluid skim 
milk moved to a plant regulated under another Federal order or to 
a plant located outside the surplus milk manufacturing area with- 
out regard to the ultimate utilization of such skim milk is a viola- 
tion of section 8c(5) (A) of the act which requires classification of 
milk according to the form in which or the purpose for which the 
milk is used. In effect, petitioner is contending that the amend- 
ments are invalid because classification is based on “‘movement” 
and not on “use.” Such method of classification satisfies the re- 
quirements of section 8c(5) (A) of the act and petitioner’s objec- 
tions in this respect must be overruled. Queensboro Farm Prod- 
ucts, Inc. v. Wickard, 137 F. 2d 969 (C.C.A. 2d, 1943) ;Wadding- 
ington Milk Co., Inc. v. Wickard, 140 F.2d 97 (C.C.A. 2d, 1944). 
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IV 


Our conclusions above that the order provisions are invalid for 
lack of evidence as to the skim milk shipped to nonregulated plants 
outside the surplus milk manufacturing area leaves us with the 
problem as to what to do in the way of granting relief. Since, 
however, the petitioner is contending not for a classification 
lower than Class I but classification in Class I on a whole milk 
equivalent basis and since the respondent’s position is that such 
was the proper treatment prior to the effectiveness of the amend- 
ments, we think we should grant the relief requested as to the 
shipments to the nonregulated plants and order that the petition- 
er’s account with the market administrator be adjusted to 
classify in Class I on a whole milk equivalent basis the fluid skim 
milk moved to Meadowgold Creamery, Litchfield Creamery, and 
Prairie Farms Creamery. 


ORDER 


In view of the foregoing, the market administrator for the 
order shall reclassify in Class I on a whole milk equivalent basis 
the fluid skim milk shipped to Meadowgold Creamery, Litchfield 


Creamery, and Prairie Farms Creamery, and shall refund the 
resulting credit to the petitioner. 

Copies hereof shall be served upon the parties and the market 
administrator for Order No. 41, as amended, in person or by 
registered mail. 


(No. 4315) 


In re WINN & LOVETT GROCERY COMPANY, POTATO DISTRIBUTORS, 
INC., KWIK CHECK WAREHOUSE CORPORATION, WADACA PLAN- 
TATION, HILLSBOROUGH WAREHOUSE CORPORATION, JAYDEE COR- 
PORATION, JAMES E. Davis, A. DARIUS DAVIS, TINE W. DAVIS, 
BERT L. THOMAS, M. AUSTIN DAVIS, FRANCIS C. RUEDIGER. CEA 
Docket No. 68. Decided July 14, 1955. 


Denial of Trading Privileges—Stipulations by Respon- 
dents—Jurisdiction of Secretary—Consent Order 


Upon respondents’ admission of jurisdictional facts, consent to entry of the 
order herein, and stipulation, trading privileges of all contract markets 
are denied to each of said respondents with the exception of Winn & 
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Lovett Grocery Company, effective 30 days after date of this order, until 
further order of the Secretary of Agriculture. 


Mr. Benjamin M. Holstein for Commodity Exchange Authority. Mr. Theodore 
R, Finder of Beekman & Bogue, of New York, New York, for respondents 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed. Chapter 1) instituted by a com- 
plaint and notice of hearing issued under section 6(b) of the act 
(7 U.S.C. 1952 ed. § 9) on June 3, 1955, by the acting Secretary 
of Agriculture, hereinafter called the complainant. 


The complaint names as respondents six corporations and six 
individuals. These individuals are, variously, officials or share- 
holders of the corporations, or both. 


The complaint charges that the respondents attempted to 
manipulate the price of potatoes and potato futures, and delivered 
for transmission in interstate commerce false or misleading re- 
ports tending to affect the price of potatoes, in violation of sections 
6(b) and 9 of the act (7 U.S.C. 1952 ed. §§ 9, 18). These charges 
are based upon allegations that the respondents, trading through 
accounts carried in the names of the six individual respondents 
and five of the corporate respondents, developed and maintained 
a large short speculative position in May 1955 potato futures on 
the New York Mercantile Exchange, for the purpose and with 
the intent of depressing May 1955 futures prices; that, in further- 
ance of such purpose and intent, they made economically un- 
justified deliveries in large quantities against such short position; 
and that they made statements to their brokers and inquiries of 
the United States Department of Agriculture which indicated 
that they planned to deliver additional large quantities of potatoes 
against their short position, which statements and inquiries were 
not made in good faith but for the purpose of threatening deliv- 
ery and thus causing lower prices. 


No hearing has been held. On July 6, 1955, prior to the date 
set for filing the answer, the respondents submitted a joint stipu- 
lation under section 0.4(b) of the rules of practice under the act 
(17 CFR 0.4(b)), in which they admit the facts contained herein 
under “Findings of Fact,” and consent to the entry of the order 
hereinafter set forth. The document also contains a recital that 
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it is submitted with the understanding that, if accepted, the order 
to be issued will constitute the entire administrative sanction in 
connection with all transactions described in the complaint, 
unless the proceeding is subsequently reopened for failure to 
comply with the terms of such order. 


FINDINGS OF FACT 


1. Respondent Winn & Lovett Grocery Company is a cor- 
poration with offices at 5050 Edgewood Court, Jacksonville, 
Florida. The said corporation is now and was at all times specified 
herein engaged in business as the operator of a chain of retail 
grocery stores. 


2. Respondents James E. Davis, A. Darius Davis, Tine W. 
Davis, and M. Austin Davis, hereinafter called the Davis respon- 
dents, are now and were at all times specified herein, the chairman 
of the board of directors, the president, a vice president, and 
the executive vice president, respectively, of respondent Winn & 
Lovett Grocery Company. At all such times the said respondents 
constituted a majority of the board of directors of respondent 
Winn & Lovett Grocery Company, and, together with affiliates, 
constituted the largest group of stockholders of the said 
corporation. 


8. Respondents Winn & Lovett Grocery Company is now and 
was at all times specified herein under the management and con- 
trol of the Davis respondents to the extent that, at all such times, 
the said respondents held the above-described positions as ofiicers 
and members of the board of directors of the said corporation, 
constituted a majority of the board of directors thereof, together 
with affiliates, constituted the largest group of stockholders 
thereof. 


4. Respondent Potato Distributors, Inc., 5050 Edgewood Court, 
Jacksonville, Florida, is now and was at all times specified herein 
a wholly owned subsidiary of respondent Winn & Lovett Grocery 
Company, and is now and was at all such times under the general 
direction and control of the Davis respondents. 


5. Respondents Kwik Check Warehouse Corporation, Wadaca 
Plantation, Hillsborough Warehouse Corporation, and Jaydee Cor- 
poration, all located at 5050 Edgewood Court, Jacksonville, Flor- 
ida, are now and were at all times specified herein corporations 
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variously owned, directed, and controlled by the Davis respon- 
dents. 


6. Respondent Bert L. Thomas is now and was at all times 
specified herein an officer, or a member of the board of directors, 
of respondent Winn & Lovett Grocery Company. 


7. Respondent Francis C. Ruediger is now and was at all 
times specified herein a vice president of respondent Potato Dis- 
tributors, Inc. 


8. During the period from March 23, 1955 to May 31, 1955 
respondents Potato Distributors, Inc., Kwik Check Warehouse 
Corporation, Wadaca Plantation, Hillsborough Warehouse Cor- 
poration, Jaydee Corporation, James E. Davis, A. Darius Davis, 
Tine W. Davis, Bert L. Thomas, M. Austin Davis, and Francis C. 
Ruediger, purchased, sold, and/or held speculative positions in, 
potato futures on the New York Mercantile Exchange in accounts 
carried in the names of the said respondents. 


9. The New York Mercantile Exchange is now and was at all 
times specified herein a board of trade duly designated as a con- 
tract market under the Commodity Exchange Act. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the Sec- 
retary’s jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and the 
stipulation or agreement consenting to the order, the Sec- 
retary may enter the order consented to by the respondent, 
which shall have the same force and effect as an order made 
after oral hearings. 


The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject them and each of them 
to the jurisdiction of the Secretary of Agriculture. 
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The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
order to which the respondents propose to consent; that the 
investigation which the complainant made did not disclose any 
trading in May 1955 potato futures for the account of Winn & 
Lovett Grocery Company during the period covered by the com- 
plaint, but that the said corporation was included as a respondent 
because of the parent-subsidiary relationship between it and 
Potato Distributors, Inc.; that there is no reason to question the 
assertion by Winn & Lovett Grocery Company that it did not 
trade or hold any position in potato futures during such period; 
and that because of this fact and other circumstances, and in view 
of the restrictions which would be imposed upon the other respon- 
dents under the order to which they have consented, a separate or 
additional sanction against Winn & Lovett Grocery Company is 
not required. The complainant states further that it has been 
assured by representatives of the respondents that they will com- 
ply with these restrictions, and that the entry of such an order 
would constitute a satisfactory disposition of this administrative 
proceeding, serve the public interest, and effectuate the purposes 
of the Commodity Exchange Act. For these reasons, the com- 
plainant recommends that the waiver and consent be accepted 
and that the proposed order be issued. It is so concluded. 


ORDER 


Effective on the 30th day after the date of this order, all con- 
tract markets shall refuse all trading privileges to Potato Dis- 
tributors, Inc., Kwik Check Warehouse Corporation, Wadaca 
Plantation, Hillsborough Warehouse Corporation, Jaydee Cor- 
poration, James E. Davis, A. Darius Davis, Tine W. Davis, Bert 
L. Thomas, M. Austin Davis, and Francis C. Ruediger until 
further order of the Secretary of Agriculture. Such refusal shall 
apply to all trading done and positions held directly by the said 
respondents or any of them, either for their own accounts or as 
the agents or representatives of any other person or firm, and also 
to all trading done and positions held indirectly through persons 
or firms owned or controlled by the said respondents or any of 
them, or otherwise. 


A copy of this decision and order shall be served upon each of 
the parties by registered mail or in person and upon each contract 


market. 
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(No. 4316) 


In re THE PEORIA UNION STocK YARDS Co. P&S Docket No. 5. 
Decided July 18, 1955. 


Continuation of Rates and Charges—Yardage 


Inasmuch as the parties are agreed, the current schedule of rates and charges 
is continued in effect to and including August 1, 1957, and respondent is 
authorized to define yardage as required in its petition, and, for good 
cause shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Charles S. Heinemann, Jr., of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
July 27, 1953 (12 A.D. 851), authorizing assessment of the cur- 
rent schedule of rates and charges until August 1, 1955. 


On June 23, 1955, respondent filed a petition requesting author- 
ity to continue assessing the current schedule of rates and charges 
for a period of two years and to include therein a definition of 
“yardage” pursuant to section 201.17(b) of the regulations under 
the Act. Respondent states in the petition that the proposed 
definition of yardage makes no change in the services now being 
rendered. Prior to the issuance of the order of July 27, 1953, 
authorizing increases in rates and charges, notice of the petition 
therefor was given to the public, and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not in- 
volve an increase of rates and charges lawfully prescribed by the 
Secretary or any rates and charges for services not heretofore 
covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
the order of July 27, 1953, be continued in effect to and including 
August 1, 1957, unless changed by further order before the 
latter date. 
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Inasmuch as the parties are agreed, the order of July 27, 1953, 
is continued in effect to and including August 1, 1957, and respon- 
dent is authorized to define yardage as requested in its petition. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is found 
for making this order effective in less than 30 days. 

This order shall become effective on August 2, 1955, and remain 
in effect to and including August 1, 1957, unless changed by a 
further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4317) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 1598. 
Decided July 21, 1955. 


Continuation of Rates and Charges—Modification of 
Report Requirements 


Since the parties are agreed, the present rates and charges may be continued 
to and including August 1, 1957, and respondent may file annual reports 
of its operations in place of semiannual reports, and good cause is found 
for making this order effective in less than 30 days. 


Mr, John L, Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Von. E, Livingston, of Fort Wayne, Indiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondent is now operating under an order issued on 
July 22, 1954 (13 A.D. 690), continuing in effect to and including 
August 1, 1955, the order of July 21, 1953 (12 A.D. 848), 
authorizing assessment of the current schedule of rates and 
charges. 

By a petition filed on July 19, 1955, respondent has requested 
that the current rates and charges be continued for two years 
and that the requirement of prior orders to furnish semi-annual 
reports be waived. Prior to the issuance of the order of July 21, 
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1953, authorizing increases in rates and charges, notice of the 
petition therefor was given to the public, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested persons notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that an order be issued 
continuing in effect to and including August 1, 1957, the order of 
July 21, 1953, modified to eliminate the ninth condition (semi- 
annual reports) referred to in the answer filed by the Livestock 
Branch on January 19, 1951, and to substitute in lieu thereof a 
requirement that respondent file regular annual reports of its 
operations. 

Since the parties are agreed, the petition is granted and the 
order of July 21, 1953, is continued in effect to and including 
August 1, 1957, unless changed by further order before the latter 
date, modified, however, to eliminate the ninth condition referred 
to above and to require in lieu thereof that respondent file regular 
annual reports of its operations. 

It is desired that this order become effective on August 2, 1955. 
The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, a good cause is 
found for making it effective in less than 30 days. 

This order shall become effective on August 2, 1955, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4318) 


In re Sioux City Stock YARDS COMPANY. P&S Docket No. 425. 
Decided July 21, 1955. 


Continuation of Rates and Charges 


Since the parties are agreed, respondent is authorized to continue the current 
schedule of rates and charges to and including August 2, 1956, and, for 
good cause shown, this order shall become effective in less than 30 days. 
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Mr. John Currin for Livestock Division, Agricultural Marketing Service. 
Mr, Ashley Sellers of Sellers & Conner, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), in which a basic 
order prescribing reasonable rates was entered on December 13, 
1934. Supplemental orders have been entered from time to time, 
the most recent being an order entered on July 28, 1953 (12 A.D. 
858). The supplemental orders under which respondent is author- 
ized to assess the current temporary schedule of rates and 
charges are due to expire on August 2, 1955. 


By a petition filed on July 11, 1955, the respondent requested 
that the current schedule of rates and charges be continued in 
effect for a one-year period. Prior to the issuance of the order 
of July 28, 1953, authorizing increases in rates and charges, 
notice of the petition therefor was given to the public, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
the order of July 28, 1953, be continued in effect to and including 
August 2, 1956, unless changed by further order before the latter 
date. 


Since the parties are agreed, the petition is granted and the 
order issued on July 28, 1953, is continued in effect to and includ- 
ing August 2, 1956, unless changed by further order before the 
latter date. 


It is desired that this order become effective on August 3, 1955. 
The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
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affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 


This order shall become effective on August 3, 1955, and re- 
main in effect to and including August 2, 1956, unless changed 
by further order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4319) 


Dow-JENKINS SHIPPING COMPANY, INC. v. MAGIC CITY BANANA 
CoMPANY. PACA Docket No. 6502. Decided July 5, 1955. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 


Where complainant alleged in its complaint that it sold and delivered bananas 
to respondent and respondent made only part payment of the agreed pur- 
chase price, but respondent did not answer the complaint, held, such 
failure to answer constitutes, under the rules of practice, admission of 
the allegations in the complaint as well as a waiver of oral hearing, and 
respondent’s failure to make full payment promptly as admitted is a 
violation of section 2 of the act, and complainant is awarded reparation 
in the amount of the unpaid balance. 


Dow-Jenkins Shipping. Company, Inc., of Jacksonville, Florida, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed March 9, 1955, and the formal 
complaint was filed April 6, 1955. Complainant seeks an award 
of reparation in the amount of $3,016.75, which is alleged to be 
the balance of the purchase price of four truckloads of bananas 
sold and delivered to respondent in October and November 1954. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on April 20, 1955. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on April 21, 1955. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Dow-Jenkins Shipping Com- 
pany, Inc., whose address is 627 East Bay Street, Jacksonville, 
Florida. 

2. Respondent is an individual, Peter George Macrenaris, do- 
ing business as Magic City Banana Company, whose address is 
1131 1st Avenue, North, Birmingham, Alabama. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. In the course of interstate commerce, complainant sold to 
respondent, by oral contracts, four truckloads of bananas on the 
following dates and terms: 


Number Price Total 

of (Per Lb.) ; Invoice 

Date Pounds F.O.B. Price 
10/ 7/54 23120 $ .05 plus $13.50 loading charge $1,169.50 
10/14/54 17800 .05 plus $13.50 loading charge 903.50 
10/31/54 16660 .05 plus $13.50 loading charge 846.50 
11/13/54 19940 .05 plus $13.50 loading charge 1,010.50 


$3,930.00 


4. Complainant shipped four truckloads of bananas meeting 
the specifications of the contracts from shipping points in the 
State of Florida to respondent at Birmingham, Alabama. Upon 
arrival at destination, respondent accepted the shipments and 
made no complaint with respect thereto. 


5. The total purchase price of the four loads of bananas is 
$3,930.00, of which respondent has paid only $913.25, leaving a 
balance due complainant of $3,016.75. 


6. Formal complaint was filed on April 6, 1955, which was. 
within 9 months after the causes of action accrued. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 572 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly the full 
amount of the agreed purchase prices for the four loads of 
bananas is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $3,016.75, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,016.75, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4320) 


PAPER CITY PRODUCE, INC. v. J. W. MULLIS PRODUCE TRUCKING. 
PACA Docket No. 6498. Decided July 5, 1955. 


Failure to Refund Unused Portion of Advance—Default 


Where complainant alleged that it advanced money to respondent to finance 
the shipment of watermelons to complainant to be handled for respon- 
dent’s account and respondent made a few shipments, leaving a balance 
of half the unused portion of the advance, which respondent has failed 
to refund to complainant, and respondent did not file an answer to the 
complaint, held, failure of respondent to file an answer constitutes a 
waiver of oral hearing and an admission of the allegations in the com- 
plaint, and respondent’s failure to pay complainant the unused portion 
of the advance is a violation of section 2 of the act, for which reparation 
should be awarded to complainant. 


Mr. M. C. Abrams, of Springfield, Massachusetts, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on October 29, 1954. A 
formal complaint was filed on March 2, 1955. Complainant seeks 
an award of reparation in the amount of $500.76, which is alleged 
to be the unused portion of an advance made by complainant to 
respondent in connection with watermelons sold by complainant 
for respondent’s account. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on March 18, 1955. A copy of the report of investigation 
was served upon complainant on March 11, 1955. 


By letter dated April 8, 1955, respondent was notified in writing 
that he would have until May 2, 1955, to file an answer to the 
formal complaint and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 























FINDINGS OF FACT 






1. Complainant is a corporation, Paper City Produce, Inc., 
whose address is 115 Lyman Street, Springfield, Massachusetts. 





2. Respondent is an individual, James W. Mullis, doing busi- 
ness as J. W. Mullis Produce Trucking, whose address is 67 
Orange Street, St. Augustine, Florida. At the time of the trans- 
action involved herein, respondent was licensed under the act. 







3. On or about June 26, 1954, in the course of interstate 
commerce, complainant entered into an oral contract with re- 
spondent under which complainant advanced to respondent $700 
to finance the shipment of watermelons to complainant to be 
handled for respondent’s account. 


4. On or about June 30, 1954, respondent made three ship- 
ments of watermelons to complainant which complainant sold and 
applied the net proceeds of $199.24 as a credit against the advance 
of $700, leaving a balance of $500.76 as the unused portion 
thereof. 
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5. Respondent failed to make additional shipments of water- 
melons and, although requested to do so, has failed to refund 
complainant the unused portion of the advance. 


6. Informal complaint was filed on October 29, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Failure of respondent to pay complainant the unused portion 
of the advance is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $500.76, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $500.76, with interest thereon 
at the rate of 5 percent per annum from August 1, 1954, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4821) 


Dow-JENKINS SHIPPING COMPANY, INC., v. J. B. FRAZIER. PACA 
Docket No. 6518. Decided July 8, 1955. 


Failure to Pay Purchase Price of Bananas—Default 


Where complainant claimed that it sold and delivered bananas to respondent, 
who failed to make payment, and respondent did not file an answer to 
the complaint, held, such failure to answer is deemed an admission of the 
allegations in the complaint, under the rules of practice, as well as a 
waiver of oral hearing, and complainant is awarded reparation in the 
amount of the unpaid purchase price as respondent’s failure to pay was 
in violation of section 2 of the act. 


Dow-Jenkins Shipping Company, Inc., of Jacksonville, Florida, complainant, 
pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 9, 1955, and formal complaint 
was filed April 6, 1955. Complainant seeks an award of reparation 
in the amount of $8,212.50, which is alleged to be the unpaid 
purchase price of six truckloads of bananas sold and delivered 
to respondent during November and December 1954, and January 
1955. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on May 14, 1955. A copy of the report of investigation 
was served upon complainant on May 16, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 


authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dow-Jenkins Shipping Company, Inc., is a 
corporation whose address is P.O. Box 4646, Jacksonville, Florida. 


2. Respondent is an individual, J. E. Frazier, doing business 
as J. E. Frazier Produce Company whose address is 1050 Murphy 
Avenue, S.W., Atlanta, Georgia. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce complainant sold to 
respondent by oral contracts the following six lots of bananas, 
the dates and prices being as follows: 

Price 
per cwt. Loading 

Date Quantity Weight f.o.b. Charge Total 
. 18,1954 442 Stems 30,620 lbs. $6.00 $13.50 $1,850.70 
. 26,1954 510 Stems 27,490 Ibs. 5.00 13.50 1,388.00 
, 1954 508 Stems 28,590 Ibs. 4.50 13.50 1,300.05 
20, 1954 515 Stems 28,730 Ibs. 4.00 13.50 1,162.70 
6, 1955 463 Stems 26,630 Ibs. 4.00 13.50 1,078.70 
17, 1955 720 Stems 31,530 Ibs. 4.50 13.50 1,432.35 


Total $8,212.50 
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4. Complainant shipped six lots of bananas meeting the 
specifications of the foregoing contracts by truck from Tampa, 
Florida, to respondent at Atlanta, Georgia. Upon arrival at 
destination, respondent accepted the bananas and made no com- 
plaint with respect thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price of $8,212.50, or any part 
thereof. 


6. Formal complaint was filed on April 6, 1955, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the purchase prices of 
the six loads of bananas is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 


$8,212.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $8,212.50, with interest thereon 
at the rate of 5 percent per annum from February 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall bé published. 

Copies hereof shal] be served upon the parties. 


(No. 4322) 


In re SEYMOUR BLOOM. PACA Docket No. 6320. Decided July 11, 
1955. 


Denial of Application for License—Fitness of Applicant 
—Defense of Bankruptcy in Application for License 


Where an applicant for a license, under the act, was formerly a partner in 
a company which failed on numerous occasions to account truly and cor- 
rectly and to make full payment with respect to transactions in perish- 
able agricultural] commodities, held, applicant is unfit to engage in the 
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business of a commission merchant, dealer, or broker, and the applica- 
tion for license is denied, and the partnership’s discharge in bankruptcy 
does not alter the situation. 


Mr. James A. O’Donnell, for complainant. Mr. Milton J. Herman, of Bridge- 
port, Connecticut, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
August 3, 1954, Seymour Bloom applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On August 31, 
1954, the Acting Chief, Regulatory Branch, Fruit and Vegetable 
Division, filed a notice to show cause why a license should not 
be denied to the applicant because of past actions of the char- 
acter prohibited by the act while a member of a partnership 
licensed under the act. The applicant filed an answer on Septem- 
ber 13, 1964, in which he alleged that the partnership in question 
had received a discharge in bankruptcy. 


A hearing on the matter was held before Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Bridgeport, Connecticut, on October 15, 
1954. At the hearing, the applicant was represented by Milton J. 
Herman, Attorney at Law, Bridgeport, Connecticut. The Regu- 
latory Branch, Fruit and Vegetable Division, was represented by 
James A. O’Donneil, Attorney, Office of the General Counsel, 
United States Department of Agriculture. On January 21, 1955, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that the applica- 
tion for a license be denied. No exceptions were filed to the hear- 
ing examiner’s report. 


FINDINGS OF FACT 


1. The applicant, Seymour Bloom, is an individual whose 
business address is 280 Stratford Avenue, Bridgeport, Connec- 
ticut. 
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2. On October 10, 1951, license No. 136314 under the act was 
issued to Julius Bloom & Sons, 303 Stratford Avenue, Bridge- 
port, Connecticut, a partnership composed of Julius Bloom and 
the applicant, Seymour Bloom. This license was terminated on 
October 10, 1953. 


3. During the period July 9, 1953, through August 7, 1953, 
Julius Bloom & Sons received 10 lots of green corn and 7 lots 
of peaches on consignment in interstate commerce from con- 
signors in New Jersey. Said partnership sold the produce for a 
total net amount of $4,638.46, but has failed or refused to pay 
to the consignors the net proceeds therefrom or any part thereof. 


4. On or about July 30, 1953, in the course of interstate com- 
merce, Joe Lipschitz, South Deerfield, Massachusetts, shipped on 
consignment to Julius Bloom & Sons 163 crates of cabbage. With- 
out the knowledge or consent of the consignor, said partnership 
reconsigned 132 crates to A. W. Beegel, 204 Franklin Street, New 
York, New York, who realized net proceeds of $9.15. Julius 
Bloom & Sons received that amount but failed or refused to 
render an accounting to the consignor and failed or refused to 
pay over the net proceeds realized for the 163 crates of cabbage. 


5. On or about August 1, 1953, in the course of interstate 
commerce, Joe Lipschitz, South Deerfield, Massachusetts, shipped 
to Julius Bloom & Sons, under a joint account arrangement which 
provided for an equal division of the profits and losses, 606 
crates of lettuce at a cost of $1.161% per crate, f.o.b. and a deliv- 
ered cost to Bridgeport, Connecticut, of $901.79. The sum of 
$990.27 was due Joe Lipschitz as a result of the joint account 
transaction and no part of this sum has been paid. 


6. During the period October 4, 1952, through July 26, 1953, 
Julius Bloom & Sons purchased and accepted, in interstate com- 
merce, 11 lots of fruits and vegetables, including potatoes, cab- 
bage and peaches for a total of $11,487.89. Said partnership paid 
$4,036.50 thereon, leaving due and owing $7,451.39. 


7. During the period July 10, 1953, through August 9, 1953, 
in 8 separate transactions, Julius Bloom & Sons purchased and 
accepted, in interstate commerce, from Sam Brothers, Swedes- 
boro, New Jersey, certain lots of fruits and vegetables, including 
tomatoes, onions, peppers, eggplant, peaches and apples, for a 
total of $7,803.45, no part of which has been paid. 
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CONCLUSIONS 


Section 4(d) of the act provides, in pertinent part, as follows 
(7 U.S.C. 499d (d)): 

“... If after the hearing the Secretary finds that the 
applicant is unfit to engage in the business of a commission 
merchant, dealer, or broker by reason of having prior to the 
date of the application engaged in any practice of the char- 
acter prohibited by this act . . . the Secretary shall refuse 
to issue a license to the applicant.” 

The applicant admitted that Julius Bloom & Sons failed to 
account truly and correctly and make full payment promptly for 
perishable agricultural commodities as set forth in the Findings 
of Fact. Our inquiry, then, is directed to (1) whether the facts 
admitted constitute practices of the character prohibited by the 
act, (2) whether, by reason of these practices, the applicant is 
unfit to engage in the business of a commission merchant, dealer 
or broker, and (3) whether the applicant’s discharge in bank- 
ruptcy prevents, in effect, the operation of section 4(d) of the act. 

The purpose of the Perishable Agricultural Commodities Act 
is to suppress unfair and fraudulent practices in the marketing 
of fresh fruits and vegetables. Section 2 of the act (7 U.S.C. 
499b) makes it unlawful in or in connection with any transaction 
in interstate commerce for any commission merchant, dealer or 
broker “. . . to fail or refuse truly and correctly to account and 
make full payment promptly .. .” Julius Bloom & Sons admit- 
tedly has engaged in these prohibited practices. 

We are next confronted with the question of whether these 
past practices render the applicant unfit to engage in the business 
of a commission merchant, dealer or broker. Section 8(a) of the 
act (7 U.S.C. 499h) authorizes revocation of a license if the vio- 
lation found is flagrant or repeated and we should impose no 
stricter standard for the issuance of a license. Failure to remit 
consignment proceeds has consistently been held to constitute a 
flagrant violation of the act. In re Edward M. Hall, doing busi- 
ness as Tri-State Brokerage Company, 12 A.D. 725 (1953); In 
re Lewis G. Pope, 11 A.D. 509 (1952); In re United Produce 
Company, 10 A.D. 33 (1951); In re James L. (Lonnie) Cecil, 7 
A.D. 105 (1948). Of course, the violations were repeated as well 
as flagrant. In addition, licenses under the act have been revoked 
and denied for the failure of the licensee or the applicant to pay 
a lesser amount than set forth in the Findings of Fact. In re 
Bailey Produce Company, Inc., 8 A.D. 1403 (1949) ; In re E. & L. 
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Produce Company, 8 A.D. 1039 (1949); In re Tulare County 
Fruit & Vegetable Distributors, Inc., 6 A.D. 553 (1947) ; Anony- 
mous Decision, 4 A.D. 438 (1942). 

The applicant contended at the hearing in this proceeding that 
he was not a partner in Julius Bloom & Sons but merely an em- 
ployee thereof. We cannot agree. The applicant was listed as a 
partner in such partnership’s application for a license under the 
act, he was authorized to sign and did sign checks when asso- 
ciated with such partnership, and he received a discharge in 
bankruptcy as a member of such partnership. In any event, even 
if the applicant was not a partner in Julius Bloom & Sons, the 
consequent falsification of such partnership’s license application 
under the act would be a sufficient basis to deny him a license. 

It is concluded that the applicant is unfit to engage in the busi- 
ness of a commission merchant, dealer or broker by reason of 
the failure of Julius Bloom & Sons, while the applicant was a 
partner therein, to account truly and correctly and to make full 
payment promptly with respect to transactions in perishable 
agricultural commodities. Therefore, the application for a license 
should be denied. Nor does a discharge in bankruptcy bar or 
alter this result. In re John Cunningham McDow, 14 A.D. 580, 


decided today; In re Edward M. Hall, doing business as Tri-State 
Brokerage Company, supra; In re James L. (Lonnie) Cecil, 


supra. 


ORDER 
The applicant’s application for license is denied. 
The facts and circumstances as set forth herein shall be 
published. 
A copy hereof shall be served upon the applicant by registered 
mail. 


(No. 4323) 


In re JOHN CUNNINGHAM McDow. PACA Docket No. 6377. De- 
cided July 11, 1955. 


Denial of Application for License—Fitness of Applicant 
—Defense of Bankruptcy in Application for License 
Where an applicant for a license under the act, in the prior conduct of his 
business conducted during the existence of a previous license, 
(1) failed to comply with several reparation orders; 
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(2) failed to pay the purchase price on numerous shipments of pro- 
duce; 






(3) failed to reimburse agent for purchase of produce made for him; 
and 


(4) extended an unusually large amount of credit to a company in 
which he was personally interested while he should have known of its 
weak financial condition and while he owed the above-mentioned debts: 
held, applicant’s previous conduct justified the conclusion that he dis- 
played irresponsibility and disregard of others engaged in selling pro- 
duce and that consequently he is unfit to engage in the business of a 
commission merchant, dealer, or broker, notwithstanding his discharge in 
bankruptcy of all prior indebtedness, including those debts resulting 
from prior violations of the act, and, accordingly, the application for a 
license is denied. 






















. Champe T. Broaddus for complainant, Mr, F. T. Miller, Ji., of Cochran, 
McCleneghan & Miller, of Charlotte North Carolina, for respondent. Mr. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 





This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
November 10, 1954, John Cunningham McDow applied to the 
Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture, for 
a license under the act as a commission merchant, dealer or 
broker to engage in the business of handling fresh and frozen 
fruits and vegetables in interstate and foreign commerce. On 
December 7, 1954, the Chief of the Regulatory Branch, Fruit and 
Vegetable Division, filed a notice to show cause why a license 
should not be denied to the applicant because of past actions of 
the character prohibited by the act. The applicant filed an answer 
on December 29, 1954. 


A hearing on the matter was held before John Curry, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Charlotte, North Carolina, on January 6, 
1955. At the hearing, the applicant was represented by F. T. 
Miller, Jr., Attorney at Law, Charlotte, North Carolina. The 
Regulatory Branch, Fruit and Vegetable Division, was repre- 
sented by C. T. Broaddus, Attorney, Office of the General Coun- 
sel, United States Department of Agriculture. After the hearing, 
the parties filed briefs. On April 11, 1955, the hearing examiner 
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issued a report containing proposed findings of fact and conclu- 
sions and recommending that the application for a license be 
denied. The applicant filed exceptions to the report and oral 
argument was held before the Judicial Officer in Washington, 
D. C., on June 22, 1955. 


FINDINGS OF FACT 


1. The applicant, John Cunningham McDovw, is an individual 
whose address is 1313 Independence Building, Charlotte, North 
Carolina. The applicant engaged in the business of buying and 
selling perishable agricultural commodities from 1928 to May 7, 
1954, when his license, issued on an annual basis, formally 
expired. 

2. From April 12, 1954, to August 18, 1954, inclusive, in 10 
uncontested proceedings under the act, reparation orders for 
failure to pay for produce purchased were issued against the 
applicant in the total amount of $16,208.81, in the specific 
amounts and on the specific dates as follows. The applicant has 
failed to pay any of these reparation awards or to offer any pay- 
ments on account or partial payments thereon. 

a. Docket 6201, dated April 12, 1954, awarded J. R. Simplot 


Co., Boise, Idaho, $1,702.90 plus interest at the rate of 
5% per annum from November 1, 1953, until paid. 


. Docket 6195, dated April 12, 1954, awarded Herman J. 
Heidrich and Sons, Orlando, Florida, $1,703.85 plus in- 
terest at the rate of 5% per annum from November 1, 
1953, until paid. 


. Docket 6230, dated May 18, 1954, awarded Bodine Pro- 
duce Company, Phoenix, Arizona, $940 plus interest at 
the rate of 5% per annum from January 1, 1954, until 
paid. 


. Docket 6231, dated May 25, 1954, awarded Al. Massera, 
Inc., El Centro, California, $1,650 plus interest at the 
rate of 5% per annum from October 1, 1953, until paid. 


. Docket 6170, dated June 1, 1954, awarded National Pro- 
duce Distributors, Inc., Chicago, Illinois, $2,710.66 plus 
interest at the rate of 5% per annum from September 1, 
1953, until paid. 
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f. Docket 6255, dated June 22, 1954, awarded The S. A. 
Gerrard Co., Cincinnati, Ohio, $1,696 plus interest at the 
rate of 5% per annum from August 1, 1953, until paid. 


. Docket 6264, dated July 23, 1954, awarded San Pat Vege- 
table Company, Inc., Pharr, Texas, $1,441.50 plus inter- 
est at the rate of 5% per annum from February 1, 1954, 


until paid. 


Docket 6281, dated July 23, 1954, awarded Samuel P. 
Randell Co., Philadelphia, Pennsylvania, $87.50 plus in- 
terest at the rate of 5% per annum from October 1, 1953, 


until paid. 


Docket 6292, dated August 10, 1954, awarded Edwards 
Packing Co., Lakeland, Florida, $2,086.45 plus interest at 
the rate of 5% per annum from October 1, 1953, until 


paid. 


j. Docket 6311, dated August 18, 1954, awarded L. R. Ham- 
ilton, Inc., Reedley, California, $2,189.95 plus interest at 
the rate of 5% per annum from September 1, 1953, until 


paid. 


8. The applicant failed and refused to pay to shippers of 
fresh fruits and vegetables in interstate commerce for perishable 
agricultural commodities purchased and accepted by him during 
the period August 22, 1953, to March 1954, as set forth in the 


following tabulation: 
Shipper Amount Date of Shipment 
John Ruszkiewicz $ 899.75 August 22, 1953 
Pine Island, N. Y. September 10, 1953 
L. Gillarde Sons Co. 2,241.50 September 16, 1953 
Chicago, Il. 
Vertin Edmonds Co. 1,568.00 September 18, 1953 


Salinas, Calif. 
Joe Phillips 1,049.00 September 19, 1953 
Bakersfield, Calif. 

Ship-Shape Packing Co. 2,596.00 September 29, 1953 
Salinas, Calif. October 10, 1953 
Stadelman Fruit Co. 5,172.50 November 24, 1953 
The Dallas, Ore. December 8, 1953 
Stewart Produce Co. 773.76 February 17, 1954 

Blackfoot, Idaho 
John H. Barr 1,836.52 March, 1954 


Phoenix, Ariz. 


Total $16,137.03 
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No complaint was made by the applicant with respect to the 
grade, size, or condition of the produce represented by the fore- 
going unpaid accounts and such unpaid accounts are in addition 
to the reparation awards set forth in Finding of Fact 2. 


4. On or about October 13, 1953, applicant employed Morris 
Lokoff, Philadelphia Pennsylvania, as an agent to purchase cer- 
tain produce for the applicant. Lokoff advanced his own funds in 
the amount of $468.40, and the applicant has only paid $50 in 
partial payment for such produce, leaving due and owing Lokoff 
the sum of 418.40. 


5. Over a period of approximately 18 months, just prior to 
the filing of a voluntary petition in bankruptcy, the indebtedness 
of the applicant to dealers, brokers and shippers of fresh fruits 
and vegetables in interstate commerce amounted to $32,764.24. 


6. By letter dated October 31, 1953, the applicant requested 
an extension of four months from his creditors in which to 
reduce or satisfy his indebtedness. This letter contained the fol- 
lowing paragraph: “At the conclusion of the four months period, 
namely March 1, 1954, I will forward you a statement of our con- 
dition so that you may be aware of the situation.” At the con- 
clusion of the four-month period, the applicant failed to furnish 
a written statement of his financial condition to his creditors but 
furnished some information of this kind by telephone and tele- 


graph. 


7. On August 11, 1954, in the United States District Court 
for the Western District of North Carolina, Charlotte Division, 
the applicant was adjudged a bankrupt and, subsequently, on 
November 5, 1954, was discharged in said bankruptcy proceeding. 


8. During the early part of 1953, the applicant had knowledge 
of the indebtedness to him of the Skyland Produce Company, a 
corporation of Asheville, North Carolina, in an unsecured amount 
of at least $10,000. Nevertheless, applicant permitted or acqui- 
esced in the further extension of unsecured credit to the Sky- 
land Produce Company in such additional amounts that such 
company owed him a total of $38,253.82, as disclosed by his 
schedules in bankruptcy. The extension of such a large amount 
of credit was extremely unusual in the applicant’s business. The 
Skyland Produce Company is in receivership and is no longer 
operating as a going concern. The applicant was approached by 
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the officers of such corporation at the time of its formation in 
1951 to invest in its stock, and he invested $1,000 in such stock 
as a gift for his daughter. During the period of the extension of 
the credit to such company, the president of Skyland Produce 
Company was employed by applicant as a bookkeeper-office man- 
ager and had been employed by him in this capacity since April 
1948. In addition, the president of such corporation frequently 
requested and received advice from the applicant with respect to 
the affairs and problems of the Skyland Produce Company. 


CONCLUSIONS 


Section 4(d) of the act provides, in pertinent part, as follows 
(7 U.S.C. 499d (d)): 

“ . . If after the hearing the Secretary finds that the appli- 
cant is unfit to engage in the business of a commission mer- 
chant, dealer, or broker by reason of having prior to the 
date of the application engaged in any practice of the char- 
acter prohibited by this chapter, . . . the Secretary shall 
refuse to issue a license to the applicant.” 


At the hearing, by stipulation and testimony, the applicant 
admitted that he failed to make full payment promptly for per- 
ishable agricultural commodities with respect to which repara- 
tion awards under the act were issued against him and for pro- 
duce with respect to which reparation proceedings under the act 
were not instituted or prosecuted. Our inquiry, then, is directed 
to (1) whether the facts admitted constitute practices of the 
character prohibited by the act, (2) whether by reason of these 
practices the applicant is unfit to engage in the business of a 
commission merchant, dealer, or broker, and (3) whether the 
applicant’s discharge in bankruptcy prevents, in effect, the oper- 
ation of section 4(d) of the act as contended by the applicant. 


The purpose of the Perishable Agricultural Commodities Act 
is to suppress unfair and fraudulent practices in the marketing 
of fresh fruits and vegetables. Section 2 of the act (7 U.S.C. 
499b) makes it unlawful for a dealer to fail or refuse to make 
full payment promptly with respect to any transaction in a perish- 
able agricultural commodity. The applicant admittedly has en- 
gaged in this prohibited practice both as to the occasions set 
out in Finding of Fact 2 for which reparation awards were 
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issued and those described in Findings of Fact 3 and 4 for which 
reparation awards have not been issued. Failure to pay reparation 
awards is in itself a practice of the character prohibited by the act. 

We are next confronted with the question of whether these 
past practices render the applicant unfit to engage in the business 
of a commission merchant, dealer or broker. Section 8(a) of the 
act (7 U.S.C. 499h) authorizes revocation of a license if the 
violation of the act found is flagrant or repeated and we should 
not adopt any more severe standard in determining the issuance 
of licenses. But fraudulent conduct of a deliberate nature is not 
a prerequisite for the denial or revocation of a license as con- 
tended by the applicant. In re Fred Chorna Produce Co., 13 A.D. 
554 (1954) ; In re Vincent J. Squillante, Inc., 13 A.D. 304 (1954) ; 
In re Eastern Produce Distributors, Inc., 11 A.D. 217 (1952) ; 
In re E. &L. Produce Company, 8 A.D. 1039 (1949) ; In re Bailey 
Produce Company, Inc., 8 A.D. 1403 (1949). 


The violations of the act set forth in Findings of Fact 2 and 3 
are repeated and are also flagrant. Licenses under the act have 
been revoked and denied for the failure of the licensee or the 
applicant to pay a lesser amount than involved in this proceeding 
with respect to such produce. In re E. & L. Produce Company, 
supra; In re Bailey Produce Company, Inc., supra; In re Tulare 
County Fruit & Vegetable Distributors, Inc., 6 A.D. 553 (1947) ; 
Anonymous Decision, 4 A.D. 438 (1942). Moreover, the situation 
at the time of the purchases involved shows the applicant’s unfit- 
ness to engage in the business of a commission merchant, dealer or 
broker under the act. During the period when purchases were 
being made, the applicant continued to extend unsecured credit 
in large amounts to the Skyland Produce Company for produce 
furnished it when he was in a position to know and should have 
known the condition of such company due to his relationship with 
it and its president. The applicant admitted that he was negligent 
and that he did not exercise as close supervision of the Skyland 
Produce Company account as he should have. In the early part of 
1953 the applicant became aware that the Skyland Produce Com- 
pany was indebted to him in the amount of approximately $10,000. 
Nevertheless, he permitted or acquiesced in an extension of ad- 
ditional credit to this company of approximately $20,000 between 
early 1953 and October 1953, although such an extension of credit 
was extremely unusual in the applicant’s business. It appears that 
the applicant knew or should have known at the time of the 
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purchases under discussion that payment for such produce was 
probably contingent upon the payment to him of the money owed 
by Skyland Produce Company. Yet, the applicant continued to 
extend credit to such company and to purchase produce on credit 
as a dealer in interstate commerce. In addition, some of this 
produce for which the applicant did not make payment was pur- 
chased after the applicant had extended the additional $20,000 
of credit to Skyland Produce Company. This is not the case, then, 
of a sudden and unexpected business loss which prevented the 
applicant from paying for produce purchased. With such the 
circumstances, the applicant displayed such irresponsibility and 
disregard for others engaged in selling produce in interstate com- 
merce as to warrant a finding that the applicant is unfit to en- 
gage in the business of a commission merchant, dealer or broker. 


The applicant contends, however, that the bankruptcy excep- 
tion in section 4(b) (5) of the act (7 U.S.C. 499d(b) (5)) pre- 
vents the denial of a license under section 4(d) upon a finding 
that the applicant is unfit to engage in the business of a com- 
mission merchant, dealer or broker. This proceeding does not 
deal with the relationship of the applicant to his creditors for 
the purpose of seeking compensation for the creditors but involves 
the relationship of the applicant to the public at large as repre- 
sented by persons engaged in the business of buying and selling 
perishable agricultural commodities in interstate commerce. For 
this reason, the discharge in bankruptcy does not operate to 
relieve the applicant from responsibility for his violations of the 
act and does not generally constitute a valid defense in a dis- 
ciplinary proceeding. In re Edward N. Hall, doing business as 
Tri-State Brokerage Company, 12 A. D. 725 (1953) ; In re James 
L. (Lonnie) Cecil, 7 A.D. 1105 (1948), and cases cited therein. 
See also Reitz v. Mealey, 314 U.S. 33 (1941), in which the United 
States Supreme Court upheld the suspension of a motor vehicle 
driver’s license for failure to satisfy a judgment for damages due 
to negligent operation of a motor vehicle where the driver was 
adjudicated a bankrupt after the entry of the judgment. 


Section 4(b) of the act provides that the Secretary shall refuse 
to issue a license to an applicant “. . . (5) if he finds that the 
applicant . . . has failed, except in case of bankruptcy, to pay 
within the time limit provided therein any reparation order which 
has been issued, within two years, against him as an indi- 
WOE. seo" 
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Of course we have found in Findings of Fact 3 and 4 that the 
applicant has violated section 2 of the act by failure or refusal 
to pay promptly in instances in which reparation awards have 
not been issued. So that section 4(b) (5) has no application to 
these grounds for refusal which are sufficient in themselves to war- 
rant refusal of the application in the light of the circumstances 
described above. Furthermore, it is to be noted that section 4(b) 
deals with situations in which the Secretary shall refuse to issue 
a license. The Secretary is commanded to refuse a license where 
reparation awards within two years have not been paid except 
in the case of bankruptcy. The converse is not true and it does 
not follow as urged by the applicant that the Secretary is com- 
manded to issue a license where there has been failure to pay and 
bankruptcy. This latter situation we think is one to be handled 
under section 4(d) from the standpoint as to whether after 
hearing the Secretary finds the applicant unfit to obtain a license 
because of the circumstances of the violations found. It may be, 
for example, that where failures to pay for produce promptly 
were caused by a sudden business disaster after purchases were 
made, a license might issue whether or not bankruptcy proceed- 
ings occurred. 


Accordingly, the application in this proceeding for a license 
under the act should be denied. It is unnecessary, consequently, to 
determine whether the remaining charges in the notice to show 
cause constitute practices of the character prohibited by the act. 
Our action in denying the application is not intended to bar the 
applicant permanently from obtaining a license, but we believe 
that the application should be denied at this time. The applicant 
is free to apply again after the lapse of a reasonable time. 


ORDER 


The applicant’s application for license is denied. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

A copy hereof shall be served upon the applicant by registered 
mail. 
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(No. 4324) 


NEWBERN GROVES v. SCHEXNAYDER’S FRUIT RANCH. PACA Docket 
No. 6513. Decided July 11, 1955. 


Failure to Pay Balance of Purchase Price of Citrus Fruit 
—Default 


Headnotes in 13 A.D. 570, applicable here. 


Newbern Groves, of Tampa, Florida, complainant, pro se. Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 22, 1954, and formal complaint 
was filed April 22, 1955. Complainant seeks an award of repa- 
ration in the amount of $788.89 which is alleged to be the balance 
of the purchase price of a truckload of citrus fruit sold and 
delivered to respondent in November 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on May 6, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 7, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, C. D. Newbern, doing busi- 
ness as Newbern Groves, whose address is P. O. Box 9157, 
Tampa, Florida. 
2. Respondent is an individual, Francis Schexnayder, doing 


business as Schexnayder’s Fruit Ranch, whose address is 1102 
West Simcoe Street, Lafayette, Louisiana. At the time of the 
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transaction involved herein, respondent was not licensed under 
the act, but was subject to license, and upon payment of the 
annual fee and accrued arrearage was subsequently issued a 
license. 


3. On or about November 12, 1953, in the course of interstate 
commerce, complainant sold to respondent, by oral contract, the 
following lot of citrus fruit at the prices indicated, f.o.b.: 


7 boxes pink grapefruit @ $3.50 $ 24.50 
3 boxes white grapefruit 2.50 7.50 
65 8-lb, bags grapefruit 306 19.89 
125 boxes oranges 2.75 343.75 
9 boxes oranges 2.50 22.50 
1,100 5-lb. bags oranges .20 220.00 
68 boxes kumquats 2.25 153.00 
30 boxes clementines 1.50 45.00 
31 boxes clementines 2.00 62.00 
26 bushels tangerines 2.00 52.00 
5 boxes tangerines 2.75 13.75 


QPDDODDDHDHDODND 


$963.89 


4. On or about November 12, 1953, citrus fruit meeting the 
specifications of the foregoing contract of sale were shipped by 
respondent’s truck from Tampa, Florida, to Lafayette, Louisiana. 
Respondent received and accepted the citrus fruit and made no 
timely complaint with reference thereto. 


5. The total purchase price of the truckload of citrus fruit 
is $963.89, of which only $175.00 has been paid by respondent, 
leaving a balance due complainant of $788.89. 


6. Informal complaint was filed July 22, 1954, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the full 
amount of the purchase price of the truckload of citrus fruit is 
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in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $788.89, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $788.89, with interest thereon 
at the rate of 5 percent per annum from December 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4325) 


TRIPLE M. PACKING CORPORATION v. HOMER PRESTON HOLLAND 
d/b/a HOLLAND VEGETABLE COMPANY AND HOLLAND’S CORN 
SHED. PACA Docket No. 6500. Decided July 11, 1955. 


Failure to Pay Deficit for Carrots and Beets Sold on 
Consignment—Default 


Where complainant alleged that it handled carrots and beets on consignment 
for respondent’s account and that respondent failed and refused to pay 
to complainant the net deficit or any part thereof, and respondent failed 
to file an answer to the complaint, held, failure to answer constitutes a 
waiver of oral hearing and an admission of the allegations in the com- 
plaint, and failure to reimburse complainant, as admitted, is in violation 
of section 2 of the act, and complainant should be awarded reparation 
in the amount of the deficit incurred. 

Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 26, 1954, and the formal 
complaint was filed March 25, 1955. Complainant seeks an award 
of reparation in the amount of $2,504.70, which is alleged to be 
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the unpaid net deficit incurred by complainant in selling for re- 
spondent’s account eight carloads of carrots and beets shipped 
during January 1954. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s attorney on April 15, 1955. 
A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on April 19, 1955. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Triple M Packing Corp., is a corporation 
whose address is Northwest Corner Swanson and Shunk Streets, 
Philadelphia, Pennsylvania. 


2. Respondent is an individual, Homer Preston Holland, do- 
ing business as Holland’s Corn Shed at McAllen, Texas, and as 
Holland Vegetable Company at Mission, Texas. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about January 13, 1954, in the course of interstate 
commerce, complainant and respondent entered into a contract 
whereby respondent would ship bulk carrots and beets to com- 
plainant who would pack them in cello bags and sell them in 
eastern markets for respondent’s account. The contract provided 
further that complainant would advance to respondent $500 on 
each car as an accommodation and that complainant would re- 
ceive a commission of 10 percent for its services. 


4. Between January 13 and 26, 1954, respondent shipped to 
complainant from Mission, Texas, to Philadelphia, Pennsylvania, 
eight carloads of carrots and beets. In accordance with the con- 
tract complainant packed and sold the produce for the account 
of respondent. The car numbers, the gross proceeds, the charges 
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(which include all expenses incurred by complainant in handling 
the shipments plus advances of $500 per car paid by complain- 
ant), the commission of 10 percent, and the net proceeds or 
deficit are as follows: 


Gross Net 
Car Proceeds Charges Commission Proceeds Deficit 
















ART 22333 $1,675.62 $1,956.45 Waived $ 280.83 
ART 29001 2,849.09 2,299.67 $284.91 $264.51 eakiets 
ART 29225 1,189.67 1,749.84 Waived 560.17 
ART 31691 1,942.36 2,118.70 Waived cen 176.34 
ART 53593 1,485.60 1,916.45 Waived _............. 430.85 
ART 26902 876.77 1,625.43 $ 87.67 pie ores 836.33 
ART 21273 2,028.78 2,128.69 MERE tenes 302.78 
ART 51134 2,160.45 2,126.32 RO. «cok 181.91 














Deficits 
Net Proceeds 





$2,769.21 
264.51 













Net Deficit $2,504.70 





5. Although requested to do so, respondent failed and refused 
to pay to complainant the net deficit of $2,504.70, or any part 
thereof. 


6. The informal complaint was filed on July 26, 1954, which 
was within 9 months after the cause of action accrued. 












CONCLUSIONS 










The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 


The facts thus admitted are that during January 1954, re- 
spondent contracted to ship to complainant on consignment eight 
carloads of carrots and beets; that respondent shipped, in inter- 
state commerce, eight carloads of produce which complainant 
handled as set forth in Findings of Fact No. 4; and that respond- 
ent failed to pay any part of the net deficit of $2,504.70. 


The failure of respondent to make payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant 
should be awarded reparation against respondent in the amount 
of $2,504.70, with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to compiainant, as reparation, $2,504.70, with interest thereon 
at the rate of 5 percent per annum from May 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4326) 


G. W. TRASK & SONS v. CLAUDE V. JONES d/b/a C. V. JONES 
AND/OR TYBEE SALES COMPANY. PACA Docket No. 6514. De- 


cided July 11, 1955. 


Failure to Pay Purchase Price of Turnip Salad—Default 


Where it is alleged in the complaint that complainant sold and delivered 
turnip salad to respondent but respondent did not pay the purchase price, 
and respondent failed to file an answer to the complaint, held, the alle- 
gations are considered to have been admitted due to respondent’s failure 
to answer, as provided in the rules of practice, and the failure to make 
payment, thus admitted, is in violation of section 2 of the act, and com- 
plainant is awarded reparation in the amount of the unpaid purchase 


price. 


G. W. Trask & Sons, of Burton, South Carolina, complainant, pro se. Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 8, 1954, and formal com- 
plaint was filed February 9, 1955. Complainant seeks an award 
of reparation in the amount of $270.25, which is alleged to he the 
purchase price of 235 bushels of turnip salad sold and delivered 
to respondent in February, 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 31, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 4, 1955. 

At the time of the service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
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be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Notwithstanding such notice respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, G. W. Trask & Sons, is a partnership com- 
posed of John M. Trask and Harold E. Trask, whose address is 
Burton, South Carolina. 


2. Respondent is an individual Claude V. Jones, doing business 
as C. V. Jones and Tybee Sales Co., whose address is c/o Kissim- 
mee Packing Company, Kissimmee, Florida. At the time of the 
transaction involved herein respondent was licensed under the act. 


3. On February 23, 1954, in the course of interstate commerce 
complainant sold to respondent by oral contract 235 bushels of 
turnip salad at $1.15 per bushel f.o.b. shipping point. 


4. On February 23, 1954, 235 bushels of turnip salad meeting 
the specifications of the foregoing contract were loaded on re- 
spondent’s trucks at Burton. South Carolina, and transported to 
Savannah, Georgia. Respondent accepted the turnip salad and 
made no complaint with reference thereto. 


5. The purchase price of the 235 bushels of turnip salad is 
$270.25, no part of which has been paid by respondent to com- 
plainant. 


6. Informal complaint was filed September 8, 1954 which was 
within 9 months after the cause of action accrued. 
CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 235 bushels of turnip salad is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $270.25, with interest, and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $270.25, with interest thereon 
at the rate of 5 percent per annum from March 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4327) 


In re MARVIN L. GRAVES AND WAYNE I. GRAVES, CO-PARTNERS, 
TRADING AND DOING BUSINESS AS MARVIN L. GRAVES. PACA 
Docket No. 6435. Decided July 15, 1955. 


Revocation of License—Flagrant Violations of Act— 
Default 


Where complainant charged that respondent violated the act by failing or 
refusing to pay for the numerous shipments of produce and failing or 
refusing to account truly and correctly and to remit consignment pro- 
ceeds, held, that under the rules of practice under the act, respondent, by 
failing to file an answer, is deemed to have admitted the allegations in 
the complaint and, in effect, waived oral hearing and that respondent’s 
failure to pay for numerous purchases of produce, to account truly and 
correctly, and to remit consignment proceeds constitutes repeated and 
flagrant violations of the act, for which respondent’s license should be 
revoked. 


. Champe T. Broaddus, for complainant. Mr. Martin L. Graves and Mr. 
Wayne L. Graves, co-partners, trading and doing business as Martin L. 
Graves, respondent, pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on March 5, 1955, by the Chief, 
Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that the respondent violated section 
2 of the act by failing or refusing to pay, in whole or in part, 
for numerous shipments in interstate commerce of perishable 
agricultural commodities purchased and accepted by respondent 
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and by failing or refusing to account truly and correctly and re- 
mit consignment proceeds. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On May 25, 
1955, the hearing examiner issued a report containing proposed 
findings of fact and conclusions and recommending that respon- 
dent’s license be revoked. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of Marvin L. Graves 
and Wayne I. Graves, trading and doing business as Marvin L. 


Graves, whose last known address was 420 South East Street, 
Indianapolis 3, Indiana. 


2. Pursuant to the licensing provisions of the act license No. 
122731 was issued to respondent on July 27, 1949. This license 
has been renewed annually to July 27, 1955 and is now in effect. 


8. Between approximately July 1, 1954 to October 2, 1954, 
respondent received, in interstate commerce, on consignment, the 
following described shipments of vegetables and fruit and after 
sale of the said vegetables and fruit has failed to render account- 
ings to, or to pay the net proceeds due, the shippers and owners 
thereof, as hereinafter set forth with particularity: 


a. From K. W. Zellers and Sons, Hartville, Ohio: 


(1) On or about July 1, 1954, a consignment of 615 baskets 
of radishes, green onions, endive, escarole, romaine lettuce, leaf 
lettuce, beets and parsley; 


(2) On or about July 10, 1954, a consignment of 385 baskets 
of radishes, beets, green onions,.endive, romaine and leaf lettuce 
and parsley; 
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(3) On or about July 14, 1954, a consignment of 585 baskets 

radishes, green onions, endive, escarole, romaine and leaf lettuce, 
beets and parsley; 
For the three consignments received from K. W. Zellers and Sons 
respondent rendered no accountings with payment of the net 
proceeds realized but in its bankruptcy schedule respondent ad- 
mits owing this consignor the sum of $923.50. 


b. From John Provenzano, Benton Harbor, Michigan: 
(1) On or about August 10, 1954, a lot of 74 bushels of cucum- 
bers valued at $2.35 per bushel or $173.90 by this consignor; 


(2) On or about August 13, 1954, a lot of 30 bushels of cucum- 
bers and 18 bushels of peppers valued at $76.50 by this consignor; 

(3) On or about August 18, 1954, a lot of 42 bushels of cucum- 
bers valued at $63 by this consignor; 

(4) On or about August 23, 1954, a lot of 2 bushels of cucum- 
bers and 35 bushels of snap beans valued at $85.25 by this 
consignor. 


For these four consignments received from John Provenzano re- 
spondent rendered no accountings with payment of the net pro- 
ceeds realized. 


c. From Mangum & Yates Company, Charleston, South 
Carolina, a lot of 73 packages of squash shipped on or about July 
22, 1954. For this consignment respondent rendered no account- 
ing with payment of the net proceeds realized. 


d. From O. K. Fruit Farms, Decatur, Michigan: 
(1) On or about August 2, 1954, 22 bushels of snap beans; 


(2) On or about August 11, 1954, 25 bushels of peppers and 
40 bushels of cucumbers; 


(3) On or about August 23, 1954, 250 bushels of peaches. 
For these three consignments received from O. K. Fruit Farms 
respondent rendered no accounting with payment of the net pro- 
ceeds realized. On information and belief it is alleged that re- 
spondent sold the lot of peaches at $2.25 per bushel resulting in 
total sales of $562.50 and net proceeds realized of approximately 
$506.25 after allowing respondent a 10% commission of $56.25. 
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e. From Van Buren County Fruit Exchange, Hartford, 
Michigan; 
(1) On or about July 30, 1954, 19 bushels of cucumbers; 


(2) On or about August 5, 1954, 25 bushels of cucumbers. 
For these two consignments received from Van Buren County 
Fruit Exchange respondent rendered no accounting with payment 
of the net proceeds realized. 


f. From Akin Produce Company, Greenfield, Tennessee: 


(1) A lot of 40 bushels green peas and 100 half bushels of 
okra which, by account sales dated August 7, 1954, respondent 
reported sold for $281.25 and for net proceeds of $246.13. A 
review of this accounting shows errors which increase the calcu- 
lated net proceeds to $255.13. 


(2) A lot of 33 bushels green peas and 120 half bushels okra 
which, by account sales dated August 14, 1954, respondent re- 
ported sold for $313.50 and for net proceeds of $274.50. A review 
of this accounting shows errors which decreases to $247.50 the 
net proceeds realized; 


(3) A lot of 36 bushels green peas and 150 half bushels of 
okra which, by account sales dated August 17, 1954, respondent 
reported sold for $327.25 and for net proceeds of $285.23; 


(4) <A lot of 10 bushels green peas and 100 half bushels okra 
which, by account sales dated August 21, 1954, respondent re- 
ported sold for $203.25 and for net proceeds of $177.43. A review 
of this accounting shows errors which decreases to $167.52 the 
net proceeds realized ; 


(5) A lot of 125 packages of okra which, by account sales 
dated August 28, 1954, respondent reported sold for $187.50 and 
for net proceeds of $161.50. A review of this accounting shows 
errors which increased to $162.50 the net proceeds realized ; 


(6) A lot of 32 bushels green peas which, by account sales 
dated September 25, 1954, respondent reported sold for $80 and 
for net proceeds of $70.40. 

For the six consignments received from Akin Produce Company 
respondent failed to pay the net proceeds reported realized. 


g. From Charles Nickels, Huron, Ohio: 


(1) A lot of 421 packages of green corn which, by account 
sales dated September 17, 1954, respondent reported sold for 
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$484.15 and for net proceeds of $423.11. Respondent’s check 
payable to consignor for the $423.11 net proceeds was returned 
unpaid because of insufficient funds; 


(2) <A lot of 69 packages of cauliflower, 54 packages of 
peppers, 24 packages of cucumbers and 160 packages of green 
corn which, by account sales dated September 23, 1954, respon- 
dent reported sold for $412 and for net proceeds of $355.45. A 
review of this accounting shows errors which decreases the 
amount of net proceeds to $328.45; 


(3) <A lot of 416 packages of green corn, 9 packages of red 
peppers and 27 bushels of produce identified merely with the 
initials “G.P.”” which, by account sales dated September 25, 1954, 
respondent reported sold for $551.50 and for net proceeds of 
$474.35. A review of this accounting shows an error in addition 
of charges which decreases the net proceeds realized to $473.75; 


(4) A lot of 527 packages of green corn, 49 packages of 
peppers, 28 packages of cantaloups and 73 packages of cauli- 
flower which, by account sales dated September 26, 1954, respon- 
dent reported sold for $968.25 and for net proceeds of $817.58. 


A review of this accounting shows errors which reduces to $754.58 
the net proceeds realized; 


(5) A lot of 208 packages of green corn, 39 packages of red 
peppers, 35 packages of green peppers and 60 packages of cauli- 
flower which, by account sales dated September 30, 1954, respon- 
dent reported sold for $364.95 and for net proceeds of $311.36. 
A review of this accounting shows errors which increases to 
$320.36 the net proceeds realized ; 


(6) <A lot of 344 bushels green corn, 5 packages of Hubbard 
squash and 32 packages of cauliflower which, by account sales 
dated October 3, 1954, respondent reported sold for $484.25 and 
for net proceeds of $416.78. 

For these six consignments received from Charles Nickels re- 
spondent failed to pay the net proceeds reported realized. In 
addition, respondent offered to said Charles Nickels its check 
No. 2547 dated September 29, 1954, drawn on the Peoples State 
Bank, Indianapolis, Indiana and made payable to said Nickels in 
the sum of $379.94, which check was returned unpaid because of 
insufficient funds. This check represents net proceeds reported 
realized by respondent for an additional consignment of vege- 
tables, but the consignor has been unable to locate the account 
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sales, nor has a Department representative succeeded in locating 
it among the papers stored with the trustee for the bankrupt 
respondent’s creditors. 


4. During July 1954 respondent received, in interstate com- 
merce, from Womack Brothers Produce, Anna, Illinois, under a 
joint account agreement, the following described shipments of 
vegetables and has failed to pay or account therefor as hereinafter 
set forth: 

a. A lot of 31 packages of squash and 239 packages of peppers 
shipped on or about July 20, for the agreed f.o.b. cost of $1,314.67, 
and on which the trucking charge was $100; 


b. A lot of 33 packages of squash and 282 packages of peppers 
shipped on or about July 21, for the agreed f.o.b. cost of $1,325.50, 
and on which the trucking charge was $100; 


c. A lot of 189 packages of peppers, 43 packages of squash, 
72 packages of tomatoes and 25 packages of apples shipped on or 
about July 25, for the agreed f.o.b. cost of $884.50 and on which 
the trucking charge was $95; 


d. A lot of 25 packages of squash and 245 packages of peppers 


shipped on or about July 28, for the agreed f.o.b. cost of $720 and 
on which the trucking charge was $100. 

For these four consignments shipped joint account and duly re- 
ceived by respondent it has failed to pay the f.o.b. costs, failed 
to pay $95 in trucking charges, and failed to render final 
accountings. 


5. During August 1954, in the course of interstate commerce, 
respondent employed John Provenzano, Benton Harbor, Michigan, 
as its agent, and for a brokerage fee, to purchase with funds 
advanced by Provenzano the following described lots of vegetables 
and fruit and has failed to reimburse Provenzano therefor as 
hereinafter set forth: 

a. On or about August 10, 247 packages of beans, 31 packages 
peppers, 6 crates melons, and 31 crates peaches at agreed prices 
f.o.b. and for the net sum of $758.80, including Provenzano’s $37 
brokerage fee and a $62.50 prepaid trucking charge; 


b. On or about August 13, 112 bushels of peppers, 61 packages 
of beans and 34 bushels of peaches at agreed prices and for the 
net f.o.b. sum of $239.95, including Provenzano’s brokerage of 
$15.45; 
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c. On or about August 15, 153 bushels peaches, 27 packages 
melons, 25 packages of cucumbers 39 packages of peppers, 39 
packages of beans and 10 packages of pickles at agreed prices 
f.o.b., and for the net sum of $773.75, including Provenzano’s 
brokerage of $28.65; 


d. On or about August 17, 5 bushels of apples, 15 bushels of 
peppers, 171 packages of beans, 3 packages of lima beans, and 63 
bushels of peaches, at agreed prices f.o.b. and for the net sum of 
$575.65 including Provenzano’s brokerage of $18.25, and prepaid 
trucking charges to Indianapolis of $82.25; 


e. On or about August 18, 12 bushels peaches, 61 bushels 
peppers, 10 bushels snap beans, 19 packages of lima beans and 5 
bushels pears at agreed prices and for the net f.o.b. sum of 
$201.65, including Provenzano’s $9.75 brokerage; 


f. On or about August 23, 113 bushels peaches, 10 bushels 
pears, 5 packages blueberries, 18 baskets grapes, 20 packages 
apples, 15 baskets lima beans and 37 baskets peppers at agreed 
prices f.o.b. and for the net sum of $479.55, including Proven- 
zano’s brokerage of $19.50; 


g. On or about August 23, 10 bushels peppers, 26 bushels 
beans, 60 bushels peaches, and 5 crates blueberries at agreed 
prices f.o.b. and for the net sum of $192.10, including $10.60 for 
Provenzano’s brokerage; 


h. On or about August 24, 15 baskets grapes at 90c, and for 
$14.25, including Provenzano’s brokerage of 75c; 


i. On or about August 26, 20 bushels and crates of cucumbers, 
16 bushels of peppers, 5 baskets beans, 5 bushels of pimentoes, 40 
crates and half bushels prunes, and 14 bushels cider apples at 
agreed prices and for the net sum f.o.b. of $243.85, including 
Provenzano’s brokerage of $9.50, and prepaid trucking charges 
of $55. 

For these 9 lots of produce purchased for respondent by said 
Provenzano respondent has failed to pay the aggregate sum of 
$2,751.45 due therefor. 


6. During June and July 1953, in the course of interstate 
commerce, respondent employed J. L. Branch, Leesburg, Florida, 
as its agent, and for a brokerage fee, to purchase with funds 
advanced by Branch, the following described lots of vegetables 
and has failed to reimburse Branch therefor as hereinafter set 
forth: 
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a. On or about June 23, 262 packages Fancy cucumbers at 
$2.75, and 166 packages of Choice and large cucumbers at $1.75, 
contained in car WFEX 49184, and for the net f.o.b. sum of 
$1,053.80, including said Branch’s brokerage of 10c per package, 
or $42.80; 


b. On or about July 6, 33 packages Italian peppers at $1.07, 
20 packages cucumbers at $2.51, 504 packages Fancy peppers at 
$2.61, and a one-half bushel lima beans for 1.50, and for the net 
f.o.b. sum of $1,486, including Branch’s brokerage of $83.55 at 
15¢c per package; 


c. On or about July 10, 539 packages Fancy peppers at $2.45, 
53 packages cucumbers at $2.75, 3 packages butter beans at $1.62, 
19 packages lima beans at $1.52, and 5 packages eggplant at $2.97, 
and for the net sum of $2,041.04 which includes Branch’s bro- 
kerage of $92.85 at 15c per package, and $433.30 truck trans- 
portation charges of 70c per package; 


d. On or about July 18, 505 packages of Fancy peppers at 
$2.80, and for $1,464.50, including Branch’s brokerage of $50.50 
at 10c per package, less a cartage credit of $113.43, and for the 
net sum of $1,351.07. Shipment was made in car FGEX 57603; 


e. On or about July 29, 334 packages Fancy peppers at $2.66, 
17 packages Choice peppers at $1.50, and 261 packages Fancy 
cucumbers at $2.50, and for the net sum of $1,658.24, including 
Branch’s brokerage of 10c per package, or $91.80. A payment on 
account made April 24, 1954 in the sum of $829.15 reduced to 
$831.65 the balance due on this purchase, a protest fee of $2.56 
on a previously issued check being included in this balance. 

For these five purchases respondent has failed to reimburse Branch 
the balance due aggregating $6,763.56. 


7. Between July 9, 1952, and September 22, 1954, respondent 
purchased and accepted, in the course of interstate commerce, 
the lots of vegetables hereinafter set forth, and, in each instance, 
has failed to pay the agreed purchase price therefor as hereinafter 
set forth with particularity: 

a. From Leo Prejean, Lawtell, Louisiana, the following lots 
of yams: 

(1) On or about January 9, 1952, 424 crates No. 1 at 
$5.25 and 158 crates No. 2 at $3.75, and for the total net sum 
of $2,818.50 f.o.b. shipping point; 
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(2) On or about February 19, 1952, 447 crates No. 1 at 
$5.10, and 60 crates No. 2 at $3.20, and for the total net sum 
of $2,417.70 f.o.b. shipping point; 


(3) On or about February 27, 1952, 365 crates No. 1 at 
$5.15, and 142 crates No. 2 at $3.25, and for the total net sum 
of $2,361.25 f.o.b. shipping point, including a $20 cash ad- 
vance on trucking charges; 


(4) On or about January 3, 1953, 419 crates No. 1 at 
$5.25, and 112 crates No. 2 at $3.75, and for the total net sum 
of $2,619.75 f.o.b. shipping point; 


(5) On or about January 6, 1953, 417 crates No. 1 at 
$5.25, and 137 crates No. 2 at $3.75, and for the net sum of 
$2,745.50 f.o.b. shipping point, including a $50 cash advance 
on trucking charges; 


(6) On or about January 13, 1953, 423 crates No. 1 at 
$5.25, and 97 crates No. 2 at $3.75, and for the total net sum 
of $2,654.50 f.o.b. shipping point, including a $70 cash ad- 
vance on trucking charges; 


(7) On or about January 19, 1953, 380 crates No. 1 at 
$5.25, and 198 crates No. 2 at $3.75, and for the total net sum 
of $2,758.50 f.o.b. shipping point; 


(8) On or about October 7, 1953, 469 crates No. 1 at 
$2.85, and 101 crates No. 2 at $1.75, and for the net sum of 
$1,568.40 f.o.b. shipping point, including a $55 cash advance 
on trucking charges; 


(9) On or about October 12, 1953, 451 crates No. 1 at 
$2.85, and for $1,385.35 f.o.b. shipping point, including a 
$100 cash advance on trucking charges; 


(10) On or about October 17, 1953, 478 crates No. 1 at 
$2.95, and 72 crates No. 2 at $1.75, and for $1,536 f.o.b. 
shipping point; 

(11) On or about October 21, 1953, 72 crates No. 1 at 
$3.50, and 33 crates No. 2 at $2.25, and for the sum of 
$326.25 delivered at Indianapolis, Indiana, trucking charges 
paid ; 

(12) On or about December 2, 1953, 322 crates No. 1 at 
$2.75, and 93 crates No. 2 at $1.60, and for the net f.o.b. sum 
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of $1,134.30, including a $100 cash advance on trucking 
charges; 


(18) On or about December 15, 1953, 300 crates No. 1 at 
$3.75 and 110 crates No. 2 at $1.75, and for the net sum of 
$1,417.50 f.o.b. shipping point, including a $100 cash ad- 
vance on trucking charges; 


(14) On or about December 22, 1953, 274 crates No. 1 at 
$3.50, and 141 crates No. 2 at $1.75, and for the net f.o.b. 
sum of $1,305.75, including a $100 cash advance on trucking 
charges; 


(15) On or about January 12, 1954, 54 crates No. 1 at 
$3, and 9 crates No. 2 at $1.60, and for the net f.o.b. sum 
of $176.40; 


(16) On or about October 1, 1954, 300 crates No. 1 at 
$2.70, and for the net sum of $810 f.o.b. 


b. From A. Bertolla & Sons, Loxley, Alabama, 225 bushel 
baskets Fancy cucumbers at $4.50, 75 bushel baskets Choice 
cucumbers at $3.50, and 117 sacks U.S. No. 1, Size A, Triumph 


potatoes at $1.90 per sack, and for the net f.o.b. sum of $1,497.30. 
Payments on account were made in the sum of $600, leaving un- 
paid a balance of $897.30. 


c. From W.N.C. Fruit & Vegetable Auction, Inc., Henderson, 
North Carolina, the two lots of vegetables, as follows: 


(1) A total of 636 packages of beans, cucumbers, and 
squash purchased on or about July 17, 1953, at varying 
prices and for the agreed total f.o.b. sum of $2,024.25. Pay- 
ment was ordered stopped on respondent’s check No. 7994 
dated November 14, 1953, in the sum of $2,024.25; 


(2) A total of 465 packages of beans, cucumbers and 
squash purchased on or about July 18, 1953, at varying 
prices and for the agreed net f.o.b. sum of $1,419.25. Pay- 
ment was ordered stopped on respondent’s check No. 7996 
dated December 12, 1953, in the sum of $1,419.25. Thereafter 
respondent paid on account the sum of $1,024, leaving un- 
paid a balance of $1,000. 

For both shipments described above the unpaid balance on these 
two shipments purchased from W.N.C. Fruit & Vegetable Auction, 
Inc., is $2,419.25. 
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d. From Fred Sonnier, Scott, Louisiana, these lots of yams: 


(1) On or about August 24, 1953, 159 crates of No. 1 yams 
at $2.25, and for $405.45 f.o.b.; 


(2) On or about September 2, 1953, 76 crates of No. 1 
yams at $2.55, and for $193.80 f.o.b.; 


(3) On or about December 21, 1953, 400 crates of No. 1 
yams at $4.05 and for $1,620 delivered at Indianapolis, all 
charges prepaid. 

The total of these purchases from Fred Sonnier amounted to 
$2,219.25. On this amount respondent paid $620, leaving an un- 
pair balance of $1,599.25. 


e. From Battaglia Produce Shippers, Norfolk, Virginia: 


(1) On or about October 21, 1953, 600 hampers of beans 
for $1,168.40 f.o.b.; 


(2) On or about November 28, 1953, at agreed prices 
f.o.b. and for the net sum of $880.80, 150 bushels of kale, 75 
bushels of spinach, 160 bushels of mustard greens, and 188 
bushels of turnip greens; 


(3) On or about December 8, 1953, at agreed prices f.o.b. 
for the net sum of $637.30, 100 bushels of collards, 100 
bushels of spinach, 240 bushels of kale, 20 bushels of cut 
spinach, 75 bushels of mustard greens, and 32 bushels of 
turnip greens, the price including $9 for ice; 


(4) On or about December 15, 1953, at agreed prices 
f.o.b. and for the net sum of $575.10, 285 bushels of kale, 170 
bushels of spinach, 35 bushels of collards, and 54 bushels of 
mustard greens; 


(5) On or about January 5, 1954, 450 bushels of kale 
and 100 bushels of collards at agreed prices f.o.b., and for 
the net sum of $607.50. 

For these purchases made of Battaglia Produce Shippers respon- 
dent paid on account the sum of $1,742.36, leaving unpaid a 
balance of $2,126.74. 


f. From Sam Gothelf, Lafayette, Louisiana, these lots of 
yams: 

(1) On or about December 1, 1953, 400 crates U.S. No. 1 

at $3.05, and 100 crates U.S. No. 2 at $1.70, and for the net 
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sum of $1,390 f.o.b. Respondent’s check No. 9496 on the 
American National Bank, Indianapolis, Indiana, dated March 
29, 1954, in the sum of $1,390 was not paid; 


(2) On or about December 5, 1953, 200 crates U.S. No. 1 
at $4, and 254 crates U.S. No. 2 at $3, and for the net sum of 
$1,562 f.0.b. Respondent’s check No. 8933 dated December 26, 
1953, in the sum of $1,562 was not paid; 


(3) On or about December 11, 1953, 400 crates U.S. No. 1 
at $3.90, and 150 crates U.S. No. 2 at $2, and for the net sum 
of $1,860 f.0.b. Respondent’s check No. 8934 dated January 1, 
1954, in the sum of $1,860 was not paid; 


(4) On or about December 14, 1953, 450 crates U.S. No. 1 
at $3.75, and 100 crates U.S. No. 2 at $2, and for the net 
f.o.b. sum of $2,012.50, which includes a $125 cash advance 
made to the truckman. Respondent’s check No. 8935 dated 
January 4, 1954, in the sum of $2,012.50 was not paid; 


(5) On or about December 21, 1953, 550 crates U.S. No. 1 
at $3.50, and for $2,025. f.o.b., including a $100 cash advance 
to the truckman. Respondent’s check No. 8936 dated January 
11, 1954, in the sum of $2,025 was not paid. Five $400 pay- 
ments on account made during July and September 1954, 
reduced the balance due Sam Gothelf to $6,849.50. 


g. From Lahaya Brothers, Leonville, Louisiana, these lots of 
yams: 


(1) On or about January 4, 1954, 500 crates U.S. No. 1 
at $3.20, and for $1,725 f.o.b. shipping point, including $125 
advance on freight charges made to the truckman. Respon- 
dent’s check No. 9335 dated March 3, 1954, in the sum of 
$1,725 was returned unpaid because of insufficient funds; 


(2) On or about January 18, 1954, 500 crates U.S. No. 1 
at $3, and 50 crates U.S. No. 2 at $1.60, and for the net sum 
of $1,650, including $70 in cash advanced to the truckman. 
Respondent’s check No. 9589 dated April 6, 1954, in the sum 
of $1,650 was not presented for payment; 


(3) On or about January 26, 1954, 500 crates U.S. No. 1 
at $3, and for $1,500 f.o.b. shipping point. Respondent’s 
check No. 9590 in the sum of $1,500 was not presented for 


payment. 
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h. From Prescott Wills, Church Point, Louisiana, these lots of 
yams: 
(1) On or about January 8, 1954, 250 crates U.S. No. 1 
yams at $3.10, and 300 crates U.S. No. 2 yams at $1.75, and 
for $1,210 f.0.b. shipping point; 


(2) On or about January 12, 1954, 266 crates U.S. No. 1 
yams at $3.65, and 114 crates U.S. No. 2 at $2.30, and for 
the net sum of $1,306.10 delivered at Indianapolis, Indiana, 
the truck transportation charges having been prepaid; 


(3) On or about January 15, 1954, 250 crates U.S. No. 1 
at $3, and 300 crates U.S. No. 2 at $1.75, and for $1,577.50 
f.o.b. shipping point, truck transportation charges of $302.50 
to Indianapolis having been prepaid; 


(4) On or about January 18, 1954, 200 crates U. S. No. 1 
at $3.65, and 200 crates U. S. No. 2 at $2.05, and for the net 
sum of $1,120 delivered at Indianapolis. 


On these 4 lots of yams purchased from Prescott Wills, six pay- 
ments of $300 each have been made on account, reducing to 
$3,413.60 the unpaid balance. 


i. From Gardner Brothers, Buffalo, New York: 


(1) On or about January 13, 1954, 150 crates cauliflower 
at $1.85, and 45 packages fresh prunes at $1.50, and for $345 
f.o.b. Buffalo. Payment was offered by check No. 2569 dated 
October 2, 1954, and drawn on the People’s State Bank at 
Indianapolis, but respondent’s check was returned unpaid 
because the account had been closed ; 


(2) On or about September 11, 1954, 137 bushels beans, 
140 crates cauliflower and 167 packages of cucumbers for 
the net sum of $926.90 f.o.b. Buffalo; 


(3) On or about September 15, 1954, 140 crates cauli- 
flower, 158 packages of cucumbers, 28 bushels of green beans 
and 25 packages of fresh prunes at agreed prices and for 
the net sum of $774.50 f.0.b. Buffalo; 


(4) On or about September 18, 1954, 100 crates cauli- 
flower at $2.25, and 45 bushels Roma beans at $1.85, and for 
the net sum of $308.25 f.0.b. Buffalo. 





j. 
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From C. J. Borel, Carencro, Louisiana, these lots of yams: 


(1) 275 packages No. 1 at $2.80, and 125 packages of No. 
2 at $1.45, and for the net f.o.b. sum of $951.25. Respon- 
dent’s check No. 9847 drawn on the American National Bank 
at Indianapolis for $951.25 was returned unpaid with a 
$2.31 bank protest fee; 


(2) 200 crates No. 1 at $2.70, and 50 crates No. 2 at 
$1.40, and for the net f.o.b. price of $610. Respondent’s 
check No. 10068 drawn on the American National Bank at 
Indianapolis in the sum of $610 was returned unpaid with 
a bank protest fee of $2.56. 


k. From Buddy Parrish & Sons, Pavo, Georgia, these lots of 
vegetables: 


1. 


(1) On or about March 16, 1954, 90 bushels of collards, 
246 bushels turnip greens, and 187 bushels mustard greens, 
each at 90c and for the net f.0.b. sum of $489.45, including 
$18.75 for ice; 


(2) On or about March 19, 1954, 102 bushels collards, 217 
bushels turnip greens, and 251 bushels mustard greens, each 


at 90c per bushel and for the net sum of $531.75 f.o.b., in- 
cluding $18.75 for ice; 


(3) On or about March 23, 1954, 100 bushels collards, 198 
bushels turnip greens, and 203 bushels mustard greens, each 
at 90c per bushel, and for the net f.o.b. sum of $469.65, 
including $18.75 for ice. Respondent’s check No. 2570 dated 
October 2, 1954, in the sum of $75 drawn on the People’s 
State Bank at Indianapolis and intended as a payment on 
account was returned unpaid because the account had been 
closed. 


From Fanelli’s Wholesale Produce, Reddick, Florida, during 


March and April, 1954, these lots of turnips: 


(1) On or about March 21, 255 bags at $1.50, and for 
$382.50 f.0.b. shipping point; 


(2) On or about March 23, 193 bags at $1.35, and for 
$241.25 f.0.b. shipping point; 


(3) On or about March 27, 156 bags at $1.50, and for 
$234 f.o.b. shipping point; 
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(4) On or about March 30, 175 bags at $1.50, and for 
$262.50 f.0.b. shipping point; 


(5) On or about April 3, 390 bags at $1.45, and for 
$565.50 f.o.b. shipping point; 


m. From Produce Exchange Company, Tampa, Florida, dur- 
ing May 1954: 
(1) On or about May 4, 356 hampers of peppers at $4.70, 
and for $1,673.20 f.0.b. shipping point; 


(2) On or about May 6, 357 bushels and hampers of pep- 
pers, 5 hampers lima beans, 38 hampers snap beans and 25 
bushels eggplant at agreed prices f.o.b. shipping point, and 
for the net sum of $1,777.85; 


(3) On or about May 10, 315 hampers peppers at $4.10 
and 26 hampers eggplant at $1.55, and for the net sum of 
$1,291.50 f.0.b. shipping point. 


n. From Harold H. Kastner Co., Sanford, Florida, during 
May 1954: 
(1) On or about May 27, 560 crates green corn at $2, and 


for the net sum of $1,216 f.o.b. Florida, the price including 
$8 for ice; 


(2) On or about May 29, 100 packages of cucumbers, 361 
packages of peppers and 51 packages of eggplant at agreed 
prices f.o.b. Florida, and for the net sum of $1,310.75; 


(3) On or about May 31, 550 crates green corn at $2.25, 
and for the net sum of $1,261.50, the price including $8 for 
ice. 

. From P. L. Echols, Anna, Illinois, during June 1954: 


(1) A lot of 651 hampers green beans at $1.66, and 8 
bushels peppers at $1.50 f.o.b. shipping point and for the 
net sum of $1,029.66, contained in car MDT 10398 shipped 
on open bill of lading from Crystal Springs, Mississippi, to 
“Marvin L. Graves and Co.” at Indianapolis, Indiana; ship- 
ment was made June 10; 


(2) A lot of 539 packages of green beans at varying prices 
per package and 6 packages of yellow squash at $1 per 
hamper and for the net agreed price of $1,685.54 f.o.b. Mis- 
sissippi, including an $81.75 loading charge and a $299.75 





IN RE GRAVES 611 
Cite as 14 A.D. 596 


prepaid truck transportation charge. Shipment was made 

June 12. 
A credit by P. L. Echols of $500 paid on account and a credit by 
him of $94.68 reduced to $2,183.52 the net unpaid balance on 
these two shipments. One of respondent’s checks for $250 dated 
September 25, 1954, bearing No. 2510, drawn on the People’s 
State Bank at Indianapolis, intended as a further payment on 
account was returned unpaid because of insufficient funds. 


p. From Boyce-Wofford Co., Inc., Alma, Arkansas, shipped 
from Crossville, Tennessee, these lots of snap beans: 


(1) On or about July 1, 1954, 297 bushels at $3 delivered, 
and for the net sum of $980.10, transportation charges pre- 
paid. A customer’s demand draft dated August 12, 1954, in 
the sum of $980.10 was returned unpaid by The Indiana 
National Bank at Indianapolis; 


(2) On or about July 2, 1954, 308 bushels at $3.75, and 
for the net sum of $1,155. A demand draft dated August 17, 
1954, in the sum of $1,155 was also returned unpaid by The 
Indiana National Bank; 


(3) On or about July 3, 1954, 594 hampers at the reduced 
price of $2.72 and for the net sum of $1,615.68. 
As a payment on account respondent’s check No. 2505 dated Sep- 
tember 25 in the sum of $300 was sent to “Boyce-Wofford Co., 
Inc.,” but was returned unpaid due to insufficient funds. 


q. From E. L. Witt, Alma, Arkansas, a lot of 625 hampers of 
beans for $1,895, including $20 in cash advanced to respondent’s 
truckman, f.o.b. shipping point. Under date of July 6, a cus- 
tomer’s draft in the sum of $1,895 was prepared which was re- 
turned unpaid. On August 9, respondent issued a check to E. L. 
Witt in the sum of $1,499, drawn on the People’s State Bank at 
Indianapolis which was returned unpaid due to insufficient funds. 
Thereafter, and to represent the balance due on the purchase 
price, respondent issued a second check for $396, but payable to 
“Boyce-Wofford & Co.” This check on the People’s State Bank 
was also returned unpaid due to insufficient funds. 


r. From Southern Produce Distributors, Faison, North Caro- 
lina, during July 1954: 


(1) On or about July 5, a lot of 234 packages of cucum- 
bers at $5.85, 300 packages of peppers at $3.85, 15 packages 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 596 


of eggplant at $3.90, and 41 packages of beans at $2.85, and 
for the total net sum of $3,133.29, including prepaid truck 
transportation charges of $434.04; 


(2) On or about July 9, a lot of 385 packages of peppers 
and 128 packages of cucumbers for the total net sum of 
$2,643.57, including $369.82 in prepaid truck transportation 
charges; 


(3) On or about July 13, a lot of 49 packages of eggplant 
at $2.47, 32 packages of lima beans at $3, 587 packages of 
cucumbers at $4.67, and at $3, and 29 packages of cucum- 
bers at $5.65, and for the total net sum of $3,477.43, includ- 
ing $473.83 in prepaid truck transportation charges. Pay- 
ments on account in the sum of $3,594.81 were made, leav- 
ing unpaid a balance of $5,659.48. 


s. From Mangum & Yates Co., Charleston, South Carolina, 
during July and August 1954: 
(1) On or about July 13, 575 bushels of snap beans at 
$2.82 and 2 bushels of pole beans at $7.30, and for the net 
sum of $1,636.10 f.0.b. shipping point; 


(2) On or about July 17, 450 bushels of snap beans at 
$2.72, and 50 bushels of pole beans at $5.75, and for the net 
f.o.b. sum of $1,511.50; 


(3) On or about July 22, 446 bushels of snap beans at 
$2.20, and 25 bushels of pole beans at $5.70, and for the net 
f.o.b. sum of $1,123.70; 


(4) On or about August 14, 475 bushels of snap beans at 
an agreed price f.o.b. shipping point and for the total net sum 
of $1,186.02; 

(5) On or about August 16, 336 bushels of beans at $2.33, 
and $2.82 per bushel and for the net f.o.b. sum of $807.38; 


(6) On or about August 18, a total of 508 bushels of 
beans at various agreed prices and 5 bushels of yellow 
squash, and for the net f.o.b. sum of $1,164.46; 


(7) On or about August 21, a total of 202 bushels of snap 
beans at various agreed prices delivered, transportation 
charges prepaid, and for the net sum of $571.05; 
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(8) On or about August 23, a total of 392 bushels of 
beans at agreed prices f.o.b. and for the net sum of $936.63; 


(9) On or about August 28, a total of 208 bushels of 
beans at agreed prices f.o.b. and for the total net sum of 
$602.85, including a $50 cash advance to the truckman. Re- 
spondent’s check No. 2509 dated September 25, 1954, pay- 
able to Mangum & Yates Co. in the sum of $300, intended 
as a payment on account was returned unpaid due to insuffi- 


cient funds. 


t. From O. C. Craddock, Mountain City, Tennessee, on or 
about July 15, 1954, 380 hampers of snap beans at $3.24 per 
hamper and for the net f.o.b. sum of $1,231.20. Respondent made 
two payments on account amounting to $331.20, leaving unpaid 
a balance of $900. 


u. From Willie Lormond, Scott, Louisiana, these lots of yams, 
during July and August 1954: 

(1) On or about July 10, 125 crates U. S. No. 1 at $4.75 

and 100 crates U. S. No. 2 at $2.40, and for the net f.o.b. 


sum of $833.75; 

(2) On or about July 14, 125 crates U. S. No. 1 at $4.25, 
and 75 crates U.S. No. 2 at $2.30, and for the net f.o.b. sum 
of $703.75; 


(3) On or about July 17, 100 crates U. S. No. 1 at $3.50 
per crate delivered, and for the approximate sum of $350, 
including trucking charges to Indianapolis; 


(4) On or about July 20, 250 crates U. S. No. 1 at $2.90, 
and 100 crates U. S. No. 2 at $1.50, and for the net f.o.b. 
sum of $875; 


(5) On or about July 23, 225 crates U. S. No. 1 at $2.60 
f.o.b., and for the net sum of $585; 

(6) On or about July 23, 75 crates U. S. No. 1 at $2.60, 
and 100 crates U. S. No. 2 at $1.35, and for the net f.o.b. 
sum of $330; 

(7) On or about July 27, 150 crates U.S. No. 1 at $2.60, 
and 150 crates U. S. No. 2 at $1.35, and for the net f.o.b. 
sum of $592; 
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(8) On or about August 6, 200 crates U.S. No. 1 at $2.60, 
and 125 crates U. S. No. 2 at $1.30 f.0.b. and for the net 
sum of $682. 


v. From O. K. Fruit Farms, Decatur, Michigan, these lots of 


snap beans, during July and August 1954: 


(1) On or about July 29, 740 bushels at $2.25, and for the 
net f.o.b. sum of $1,665. Payment on account in the sum of 
$497.25 was made leaving unpaid for this shipment a bal- 
ance of $1,167.75; 


(2) On or about August 1, 519 bushels at $2.40, and for 
the net f.o.b. sum of $1,245.60; 


(3) On or about August 2, 121 bushels at $2.30, and for 
the net f.o.b. sum of $278.30; 


(4) On or about August 3, 348 bushels at $2.25, and for 
the net sum of $783 f.0.b. shipping point; 


(5) On or about August 4, 316 bushels at $2.25, and for 
the net sum of $711 f.0.b. shipping point; 


(6) On or about August 5, 121 bushels at $2.25, and for 
the net f.o.b. sum of $272.25; 


(7) On or about August 6, 58 bushels at $2.25, and for 
the net f.o.b. sum of $130.50; 


(8) On or about August 10, 868 bushels at $2, and for 
the net f.o.b. sum of $736; 


(9) On or about August 11, 249 bushels at $2, and 70 
bushels at $2.10 f.o.b. shipping point, and for the net sum 
of $645; 

(10) On or about August 29, 367 bushels at $2.35 f.o.b. 
shipping point, and for the net sum of $862.45. 


w. From Van Buren County Fruit Exchange, Hartford, Michi- 


gan, during August 1954: 


(1) On or about August 5, 133 bushels peaches and 85 
bushels cucumbers at agreed prices and for the net sum of 
$479.25; 


(2) On or about August 10, 125 bushels of cucumbers at 
$2.15 and for the net sum of $268.75. Respondent’s check in 
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the sum of $268.75, which was offered in payment, was 
returned unpaid; 


(3) On or about August 10, 45—%4-bushel peaches for 
$119.25, including a $6.75 cooling charge; 


(4) On or about August 11, 51 bushels apples, and 150 
bushels cucumbers at agreed prices and for the net sum of 
$4238 ; 


(5) On or about August 13, 100 bushels cucumbers at $2 
and for a net sum of $200; 


(6) On or about August 13, 60 bushels cucumbers, 116 
bushels apples, 165 crates and 34-bushel peaches, and 14 
crates Clapp pears at agreed prices and for a net sum of 
$808.50, including a $33.75 cooling charge and a deposit of 
$26.25 per crate; 


(7) On or about August 17, 200 crates of cucumbers at 
agreed prices and for the net sum of $275; 


‘(8) On or about August 18, 100 bushels cucumbers at $2, 
and 20 bushels apples at $3.25, and for the net sum of $265; 


(9) On or about August 22, 60 cartons of cucumbers at 
65c and 50 bushels of cucumbers at $2, and for the net sum 
of $139; 


(10) On or about August 24, 50—%4-bushel, 44 bushels 
and 88 crates of peaches, 20 bushels apples, and 50 bushels 
and 75 cartons cucumbers at agreed prices per package and 
for the net sum of $448.25; 


(11) On or about August 25, 25 bushels cucumbers at 
$2.50, 35 bushels peppers at $1.80, 25 bushels apples at 
$3.10, and 126—%,-bushel peaches at $1.15, and for the net 
sum of $347.90; 


(12) On or about August 26, 75 bushels cucumbers at $3, 
and for the net sum of $225. 
For the above twelve lots purchased from the Van Buren County 
Fruit Exchange, it has given respondent credits of $885.25 for 
transportation charges paid, reducing to $3,113.65 the unpaid 
balance on these purchases. 


x. From South Carolina Fruit Growers Association, Spartan- 
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burg, South Carolina, a lot of 455 bushels of peaches at $3 f.o.b. 
shipping point and for the net sum of $1,478.75, including a 
$113.75 precooling charge. A$200 payment was made on account, 
reducing the unpaid balance to $1,278.75. 


y. From Toledo Gardeners Cooperative Association, Toledo, 
Ohio, during August and September 1954: 


(1) On or about August 8, 141 bushels snap beans at 
$2.40 and for $338.40; 


(2) On or about August 14, 82 bushels snap beans at 
$2.75 and for $225.50; 


(3) On or about August 27, 118 bushels snap beans at 
$2, and 58 bushels beans at $1.60, and for the net sum of 
$328.80; 


(4) On or about August 31, 107 bushels peppers, 143 
bushels snap beans, 3 bushels pimentoes, 10 bushels cucum- 
bers, 5 bushels squash and 30 bags green corn at agreed 
prices and for the net sum of $468.90; 


(5) On or about September 1, 163 packages peppers, 86 
packages snap beans, 5 bushels cucumbers, 10 packages 
tomatoes, 23 baskets green onions, 10 baskets leaf lettuce, 20 
baskets grapes and 60 bushels peaches at agreed prices and 
for the net sum of $567.30; 


(6) On or about September 2, 228 bushels snap beans, 5 
bushels peppers and 60 baskets grapes at agreed prices and 
for the net sum of $529.30; 


(7) On or about September 9, 96 bushels peppers, 50 
bags green corn, I73 bushels snap beans and 3 bushels 
pimentoes at agreed prices and for the net sum of $531.70; 


z. From R. E. Frazier, Sr., Centralia, Illinois, these two lots 
of peaches during August 1954: 


(1) On or about August 11, 250 bushels for $625; 


(2) On or about August 14, 350 bushels for $768.75. 


For these two lots of peaches purchased from said Frazier, a $200 
payment was made on account, leaving an unpaid balance of 
$1,193.75. 
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aa. From The Castellini Company, Cincinnati, Ohio, during 
August 1954: 


(1) On or about August 12, 87 baskets of radishes, 30 
baskets leaf lettuce, 25 baskets endive, 15 baskets spinach, 
and 5 baskets parsley at agreed prices and for the net sum 
of $151.50; 


(2) On or about August 16, 150 baskets green corn, 15 
bushels mustard greens, 80 bushels green onions, 50 baskets 
radishes, 25 baskets endive, 10 packages parsley, 15 packages 
spinach, 5 packages escarole, and 5 baskets beets at agreed 
prices and for the net sum of $314.25; 


(3) On or about August 18, 70 baskets radishes, 75 
baskets green onions, 5 baskets beets, 30 baskets endive, 300 
baskets green corn and 100 baskets green beans at agreed 
prices and for the net sum of $556.75; 


(4) On or about August 24, 25 packages of beans at 75c 
and for the net sum of $18.75; 


(5) On or about August 25, 50 packages of green onions 
at 85c and for the net sum of $42.50. 


bb. From C. H. Robinson, Inc., Cincinnati, Ohio, during Sep- 
tember 1954; the following lots of yams: 


(1) On or about September 11, 400 crates U.S. No. 1 at 
$2.55 and 100 crates U.S. No. 2 at $1.25, and for the net sum 
of $1,145. Respondent’s check No. 2529 in the sum of $1,145 
to C. H. Robinson, Inc., dated September 27 was returned 
unpaid ; 


(2) On or about September 13, 425 crates U.S. No. 1 at 
$2.55, and 125 crates U.S. No. 2 at $1.25, and for the net sum 
of $1,240.; 

(3) On or about September 16, 425 crates U.S. No. 1 at 


$2.55, and 125 crates U.S. No. 2 at $1.30 and for the net sum 
of $1,246.25; 


(4) On or about September 18, 250 crates U.S. No. 1 at 
$2.55 and for the net sum of $637.50. 


cc. From Lee J. Dromgoole, Sherbourne, New York, during 
September 1954: 
(1) On or about September 17, 350 bushels beans at $2.15 
and for $752.50; 
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(2) On or about September 20, 583 bushels beans at $2.15, 
$2.25, and $2.35, and for the total net sum of $1,318.95; 


(3) On or about September 22, 232 bushels beans at $2.50 
and 215 bags of green corn at $1.50 and for the net sum of 
$902.50. 


CONCLUSIONS 


Respondent’s failure to pay for shipments of perishable agricul- 
tural commodities, to account truly and correctly, and to remit 
consignment proceeds, as set forth in the Findings of Fact, con- 
stitutes repeated and flagrant violations of section 2 of the act. 
Consequently, respondent’s license should be revoked, and the 
facts should be published. 


ORDER 


Effective 10 days after this date, the respondent’s license is 
revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4328) 


BRUNO J. BECK PRODUCE Co., INC. v. LEROY DYAL, JR. PACA 
Docket No. 6129. Decided July 18, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Failure to Submit Evidence As to Damages—Official 
Notice—Nominal Damages 


Where complainant sold two truckloads of U. S. No. 1 grade, size A potatoes, 
f.o.b. to respondent with respondent’s place of business in New Jersey 
as the agreed destination point and, upon arrival, respondent shipped 
the potatoes to Florida, and inspection in Florida disclosed that the 
potatoes in shipment A failed to grade U. S. No. 1 due to permanent 
grade defects which could not have occurred in transit and that inspec- 
tion of the potatoes in shipment B, made 6 days after arrival in Florida, 
showed that the potatoes failed to grade U. S. No. 1, but there was no 
evidence submitted as to the grade at the time of shipment or arrival, 
held, since respondent accepted the potatoes by reselling and shipping 
them to Florida, he is liable for the contract purchase price less dam- 
ages resulting from complainant’s breach of contract as to potatoes in 
shipment A, no evidence having been submitted indicating any breach of 
contract as to shipment B, but as respondent has failed to submit evi- 
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dence of the value of U. S. No. 1, size A potatoes at the New Jersey des- 
tination or the value of the potatoes delivered there, and the Federal 
Market News Reports are of no assistance in this instance, respondent 
is entitled only to $1.00 nominal damages, and reparation is awarded to 
complainant for the balance of the purchase price due less said nominal 
damages. 
Evidence—Burden of Proof 

Where respondent has failed to submit evidence establishing his defense that 

the contract between the parties called for sound arrival at diverted 


destination and that the contract was mutually rescinded, it is concluded 
that respondent has failed to sustain the burden of proof of such defense. 


Damages—Breach of Warranty 


The general measure of damages for breach of warranty is the difference 
between the value of the produce at the time of delivery to the buyer 
and the value the produce would have had if it had been as warranted. 


Mr. Wells R. Ritch, of Port Jefferson, New York, for complainant. Burton & 
Seidman, South River, New Jersey, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 2, 1953. Complainant 
seeks to recover the balance of the purchase price of two truck- 
loads of potatoes allegedly sold to respondent on or about Febru- 
ary 17, 1958. Copies of the formal complaint and the Depart- 
ment’s report of investigation were served upon the respondent 
by registered mail on November 19, 1953, and on the following 
day a copy of the investigation report was served upon complain- 
ant’s attorney. Respondent filed an answer on December 7, 1953, 
in which liability was denied and oral hearing requested. 

A hearing was held at New Brunswick, New Jersey, on June 
23, 1954, at which both parties were represented by counsel. 
Each side offered the oral testimony of two witnesses. The record 
consists of such oral testimony, the exhibits received in evidence, 
and the Department’s report of investigation. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Bruno J. Beck Produce Company, Inc., is a 
corporation, whose address is East Setauket, New York. 
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2. Respondent is an individual, LeRoy Dyal, Jr., doing busi- 
ness under his own name, whose post office address is Box 31, 
Hightstown, New Jersey, and whose business address is Cran- 
bury, New Jersey. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On or about February 17, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
735 hundred-pound sacks of potatoes and 30 fifty-pound sacks of 
potatoes, Kathodin, U. S. No. 1 grade, Size A, at an agreed price 
of $2.65 per hundredweight, for a total price of $1,987.50, f.o.b. 
East Setauket, New York. 


4, The agreement between the parties called for shipment of 
the potatoes from East Setauket, New York, to respondent at 
Cranbury, New Jersey, in trucks ordered by respondent. 


5. On February 17 and February 18, 1953, the potatoes were 
loaded aboard two trailer-trucks ordered by respondent and were 
shipped from East Setauket, New York, to respondent at Cran- 
bury, New Jersey. Upon arrival at Cranbury, New Jersey, re- 
spondent furnished the truck drivers with manifests calling for 


delivery of the potatoes to destination points in the State of 
Florida. 


6. The evidence fails to establish that the potatoes in the 
first shipment of 400 100-pound sacks were not U. S. No. 1, Size 
A. The potatoes in the second shipment consisting of 335 100- 
pound sacks and 30 50-pounds sacks were not U. S. No. 1, Size A. 


7. The total purchase price of the two shipments of potatoes 
is $1,987.50. Respondent has paid complainant $517.50, the net 
proceeds received from the resale of one of the truckloads of 
potatoes. Respondent received no proceeds from the resale of the 
other truckload of potatoes and has not paid complainant any 
part of the purchase price for this shipment. 


8. Formal complaint was filed October 2, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The contract called for U. S. No. 1, Size A, potatoes, f.o.b. East 
Setauket, New York. The principle point of dispute between the 
parties is whether there was an additional warranty by com- 
plainant of sound arrival in Florida. It is respondent’s testimony 
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that such warranty was given by Bruno J. Beck, complainant’s 
president, in the course of a telephone conversation with respon- 
dent’s LeRoy Dyal Sr., on the morning of February 17, 1953. 


Bruno J. Beck testified that the agreement was for the sale of 
potatoes f.o.b. East Setauket, New York, with Cranbury, New 
Jersey, as the point of destination. The testimony of this witness 
is corroborated by that of his wife, who testified (T. p. 30): 

“Well, at the time Mr. Beck was talking to Mr. Dyal, then 
he switched the receiver to me and said to take the correct 
address from Mr. Dyal, and I asked Mr. Dyal what was the 
address, and he said LeRoy Dyal, Jr., Cranbury, New Jer- 
sey. I said, ‘Any street number?’ He said, ‘No.’ And that is 
all I had to say to Mr. Dyal at that time.” 
Complainant’s Exhibits Nos. 1 and 2 in evidence are delivery 
receipts which bear the signatures of the truck drivers, E. J. 
Thurber and Fred Nance. These receipts, copies of which were 
given to the truck drivers, according to the testimony of Mrs. 
Beck (T. p. 38), show Cranbury, New Jersey, as the delivery 
address of respondent. 


There is conflicting evidence with respect to the arrangements 
which were made for engaging the trucks to carry the potatoes. 
This conflict, however, is unimportant since there is no dispute 
that both trucks were hired to carry the potatoes for respondent. 
Respondent admits ordering the truck which was driven by 
Thurber. As to the truck driven by Fred Nance, there is a letter 
in the Department’s report of investigation (Ex. 10) signed by 
the owner of the truck, Arthur Milligan, which contains the 
statement, “This truck was ordered from us by Mr. LeRoy 
Deak. ...” 

Attached to the report of investigation as Exhibit 6-B is a 
photostatic copy of a document purporting to be a receipt for 
the 400 sacks of potatoes loaded aboard the truck driven by Fred 
Nance. This receipt does not bear complainant’s signature or the 
signature of any person acting in complainant’s behalf. Further, 
Mr. Beck testified on cross-examination that he had never seen 
this document. This receipt form shows shipping destination as 
“West Palm Beach.” In the absence of any testimony from the 
driver, Nance, we accept as true Mr. Beck’s statement that he 
never saw the so-called driver’s receipt. We are also of the 
opinion that the only receipts issued at the time of the transac- 
tion were those made out by Mrs. Beck and which were signed 
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by the truck drivers and called for delivery to respondent at 
Cranbury, New Jersey. 


It is concluded from the foregoing evidence that respondent 
has failed to sustain the burden of proving that the contract 
between the parties called for sound arrival at destinations in 
Florida. 


The next question is whether the potatoes shipped by com- 
plainant complied with the grade specifications of the contract. 
The evidence shows that no official inspection was made of the 
potatoes in question, either at shipping point or at destination in 
Cranbury, New Jersey. The two truckloads of potatoes arrived at 
contract destination, Cranbury, New Jersey, on February 17 and 
February 18, 1953, stopping only long enough for preparation 
of manifests by respondent before proceeding to Miami and West 
Palm Beach, Florida, at which points respondent had resold the 
potatoes. Federal inspections were made at Miami, Florida, on 
February 23, 1953, (350 hundredweight), and at West Palm 
Beach, Florida, on February 26, 1953, (400 hundredweight). 


Inspection of the potatoes at Miami showed as to condition 
that the potatoes were, “Generally firm, less than 1% Soft Rot.” 
In this shipment, grade defects ranged from 12 to 30%, averag- 
ing approximately 20%, consisting of mechanical injury, scab 
and sunburn. The certificate states that the potatoes failed to 
grade U. S. No. 1, Size A, on account of grade defects in excess 
of tolerance. It is clear from this inspection certificate that these 
potatoes were not U. S. No. 1, Size A, when shipped since they 
showed an average of 20% permanent grade defects, more than 
three times the tolerance permitted for U. S. No. 1 potatoes, 
which defects could not have occurred in transit. On the basis 
of this evidence we conclude with respect to the Miami shipment 
that complainant failed to ship potatoes grading U. S. No. 1, 
Size A. 


The inspection of the 400 sacks of potatoes made at West Palm 
Beach, Florida, on February 26, was a condition inspection only, 
showing the potatoes to be, “Mostly firm. Practically all stock 
covered with decay matter. Range from 12 to 25% averaging 
app’ »ximately 20% Slimy Soft Rot, mostly in early stage, some 
advanced.” However, this inspection was not made until six days 
after arrival of the potatoes at West Palm Beach and cannot be 
accepted as evidence of the grade or condition of the potatoes at 
the time of arrival; and certainly cannot be considered as evi- 
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dencing the grade at the time of shipment. Consequently, we are 
unable to conclude that these potatoes were not U. S. No. 1, Size 
A, at the time of shipment. 


LeRoy Dyal, Sr., testified that upon receiving complaints from 
respondent’s Florida buyers, he telephoned Mrs. Beck and was 
authorized by her to dispose of the potatoes as best he could. In 
denying that she gave any such authorization, Mrs. Beck testi- 
fied she informed Dyal that the potatoes belonged to respondent 
and that he could do whatever he wanted with them. If it is 
respondent’s position that the contract was mutually rescinded, 
then it is concluded that respondent has failed to sustain the 
burden of proving such defense. 


Since respondent accepted the potatoes by reselling and ship- 
ping them to his customers in Florida, respondent is liable for 
the contract purchase price of the potatoes, less such damages as 
he can show resulted from complainant’s breach of the contract. 
As to the first shipment of 400 bags, having submitted no evi- 
dence which could be accepted as satisfactory proof that the 
potatoes failed to meet contract requirements, respondent is 
liable for the full purchase price of $1,060 (400 bags at $2.65 
per bag). With respect to the potatoes in the second load which 
were not U.S. No. 1 grade, the question is what damages, if any, 
respondent is entitled to deduct for the breach of warranty by 
complainant. The general measure of damages for breach of 
warranty is the difference between the value of the produce at 
the time of delivery to the buyer and the value the produce would 
have had if it had been as warranted. Duer & Co. v. Bateman 
Frozen Foods Co., 12 A.D. 13842 (1953). As we have previously 
concluded, the contemplated contract destination was Cranbury, 
New Jersey. Respondent failed to submit any evidence of the 
value of the potatoes actually delivered or the value of U. S. No. 
1, Size A, potatoes at Cranbury. Federal market news reports for 
this area do not aid in ascertaining these values. Therefore, re- 
spondent is entitled to only nominal damages with respect to the 
second shipment. 

The purchase price of the first shipment is $1,060.00 and the 
purchase price of the second shipment is $927.50, or a total of 
$1987.50. Of this amount respondent has paid $517.50, leaving 
a balance of $1470.00. The failure of respondent to pay to com- 
plainant the balance of the purchase price of $1470, less nominal 
damages of $1, constitutes a violation of section 2 of the act. 
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Reparation should be awarded to complainant against respondent 
in the amount of $1469, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1469, with inter- 
est thereon at the rate of 5 percent per annum from March 1, 
1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4329) 


LAKE CARLTON FRUIT COMPANY v. CITRUS CARAVAN. PACA Docket 
No. 6516. Decided July 18, 1955. 


Failure to Pay Balance of Purchase Price of Citrus Fruit 
— Default — Jurisdiction of Secretary — Application of 
Payment of Debts 


Where complainant sold and delivered citrus fruit to respondent plus three 
cases of honey and marmalade but respondent only made part payment, 
and respondent failed to file an answer to complainant’s complaint seek- 
ing recovery of the balance due, held, such failure to answer constitutes 
an admission of the allegations in the complaint, and, although the Sec- 
retary has no jurisdiction over the sale of honey and marmalade as they 
are not agricultural perishable commodities as defined in the act, inas- 
much as a part payment was made without reference to the sale that 
should be credited, it is applied to the oldest obligation, which in this case 
includes the sale of honey and marmalade, and respondent’s failure to 
pay the remaining balance is in violation of section 2 of the act for 
which complainant should be awarded reparation. 


Lake Carlton Fruit Company, of Lake Jem, Florida, complainant, pro se. Mr. 
John C, Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 14, 1953, and formal com- 
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plaint was filed May 4, 1953. Complainant seeks an award of 
reparation in the amount of the balance of the purchase price of 
lots of citrus fruit allegedly sold and delivered to respondent in 
December 1952. 


A copy of the report of investigation made by the Department 
was served upon complainant on May 14, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 138, 1953. A copy of a supplemen- 
tal report of investigation was served upon complainant on May 9, 
1955. A copy of the supplemental report of investigation was 
served upon respondent on May 18, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lake Carlton Fruit Company, is a corpora- 
tion, whose address is Lake Jem, Florida. 


2. Respondent is an individual, Dale R. Harbold, doing busi- 
ness as Citrus Caravan, whose address is 53 North Beaver Street, 
York, Pennsylvania. At the time of the transactions involved 
herein, respondent was not licensed under the act, but was sub- 
ject to license, and upon payment of the annual fee and accrued 
arrearage, a license was subsequently issued to respondent. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following: On December 8, 
1952, one lot of oranges, grapefruit and tangerines for the pur- 
chase price of $419.50; on December 18, 1952, one lot of oranges, 
grapefruit, tangerines and 3 cases of honey and marmalade for 
the purchase price of $474.25; and on December 19, 1952, one lot 
of oranges, grapefruit and tangerines for the purchase price of 
$1,086.00, all prices f.o.b. Florida shipping point. 


4. The above commodities, conforming to the specifications of 
the foregoing contracts, were shipped by trucks from Lake Jem, 
Florida, to respondent at Alexandria, Virginia, one lot being 
shipped on each of the days December 8, 18, and 19, 1952. Re- 
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spondent accepted the three shipments and made no complaint 
with reference thereto. 


5. The total purchase price of the three shipments is $1,979.75, 
of which only $1,559.78 has been paid, leaving the amount of 
$419.97 due and owing complainant by respondent. 


6. Formal complaint was filed on May 4, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


At the time of filing of the formal complaint, respondent owed 
complainant $903.25 on the three shipments, respondent having 
made payments of $1,086.50. Subsequently, respondent made 
further payments of $483.28, leaving a balance of $419.97. In 
correspondence with the Department, respondent admitted liabil- 
ity to complainant in that amount. 


The shipment of December 18, contained three cases of honey 
and marmalade, the purchase price of which was $19.50. Since 
these commodities are not perishable agricultural commodities 
as defined in the act, the Secretary has no jurisdiction to 
award reparation in the amount of the purchase price thereof. 
For reasons hereinafter stated, it is considered that this shipment 
has been paid for in full and, therefore, no jurisdictional question 
is presented. 


It is a general rule of law when neither the debtor nor creditor 
reasonably exercises his power to apply a payment to one of 
several debits, the law will apply the payment in a way most 
beneficial to the creditor. Page v. Wilson, 150 Pa. Super. 427, 28 
A. 2d 706 (1942); Restatement, Contracts § 387, 394 (1932). 
When the security is the same, the state and federal rule is to 
apply the payment to the oldest obligation. Standard Surety & 
Casualty Co. v. United States, 154 F. 2d 335 (10th Cir. 1946). 
It appears that neither party undertook to specify the particular 
shipment against which a payment should be credited. Following 
the rule set forth hereinbefore, we find that the payments made by 
respondent cover the full purchase prices of the shipments of 
Decemher 8 and 18, leaving $419.97 due on the last shipment of 
December 19. 
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Respondent’s failure to pay promptly to complainant the bal- 
ance of the purchase price of the last shipment is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $419.97, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation $419.97, with interest thereon 
at the rate of 5 percent per annum from January 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4330) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. NATIONAL PRODUCE 
DISTRIBUTORS, INC. PACA Docket. No. 6210. Decided July 20, 
1955. 


F.0.B. Sale—Suitable Shipping Condition—Abnormal 
Deterioration—Evidence 


Where complainant sold to respondent a rolling car of U. S. No. 1 grade, size 
A potatoes, f.o.b. shipping point, Edison, California, destination Omaha, 
Nebraska and, after arrival in Omaha, respondent diverted the car to 
Chicago, and inspection in Chicago disclosed that the potatoes failed to 
grade U. S. No. 1 in that they showed 2% soft rot whereas the grade 
standard provides a tolerance of only 1%, held, as this was an f.o.b, sale, 
the potatoes were required to be in suitable shipping condition, which 
means that they would arrive at contract destination, Omaha in this 
case, without abnormal deterioration, assuming that transportation serv- 
ice was normal, and as the shipment arrived only 3 or 4 hours late, the 
transportation service is considered normal, but as there was no inspec- 
tion in Omaha, respondent has failed to sustain the burden of proving 
the potatoes were abnormally deteriorated upon arrival in Omaha and 
consequently failed to establish that the potatoes were not in suitable 
shipping condition, and thus complainant should be awarded reparation 
for the unpaid balance of the purchase price. 


Dismissal of Counterclaim—lIncorrect Markings—Evidence 


Where respondent filed a counterclaim alleging that complainant sold and 
delivered U. S. No. 1 potatoes to respondent but that 3 or 4 sacks of the 
potatoes were marked U. S. No. 2 instead of U. S. No. 1, but respondent 
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submitted no substantia] proof that the potatoes did not conform to con- 
tract specifications and that the improper markings caused damages, 
held, respondent’s counterclaim is dismissed. 


Pacific Coast Fruit Distributors, Inc., of Los Angeles, California, complain- 
ant, pro se. Golbus & Golbus, of Chicago, Illinois, for respondent, Mr. 
Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed July 23, 1953, and a formal com- 
plaint was filed November 13, 1953. Complainant seeks an award 
of reparation in the amount of $414.70, alleged to be the balance 
due on a carload of potatoes, MDT 5336, sold respondent on July 
11, 1953, at the agreed price of $630. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served, by registered mail, upon 
respondent on March 15, 1954. A copy of the Department’s report 
of investigation was served by registered mail, on complainant 
on March 16, 1954. On April 2, 1954, respondent filed an answer 
denying liability. Simultaneously, respondent filed a counterclaim 
seeking an award of reparation in the amount of $114.56, as 
damages resulting from complainant’s alleged breach of contract 
involving a carload of potatoes, BAR 7366, purchased by respon- 
dent from complainant on or about June 27, 1953. 

Since the amount involved in the complaint is less than $500 
and the amount involved in the counterclaim is, likewise, less than 
$500, the shortened method of procedure as set forth in section 
47.20 of the rules of practice is applicable. Pursuant thereto 
complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a statement in reply. 
Additionally, counsel for respondent filed a brief and argument 
in support of the counterclaim. 


FINDINGS OF FACT 


1. Complainant, Pacific Coast Fruit Distributors Inc., is a 
corporation whose address is 1315 East 7th Street, Los Angles 21, 
California. 
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2. Respondent, National Produce Distributors, Inc., is a cor- 
poration whose address is 31 South Water Market, Chicago 8, 
Illinois. At the time of the transaction involved herein, respon- 
dent was licensed under the act. 


8. On July 11, 1953, in the course of interstate commerce, 
complainant, by oral contract, sold respondent one carload (360 
sacks) of U.S. No. 1, Size A, long-white potatoes, at the agreed 
price of $1.75 per hundredweight for a total purchase price of 
$630, f.o.b. shipping point. 


4. The carload of potatoes, in MDT 5336, was shipped from 
Edison, California, on July 8, 1958, and at the time of sale was 
a rolling car en route to Omaha, Nebraska, which was its desti- 
nation at time of shipment. 


5. A federal-state inspection certificate as of 5:30 p.m., July 
8, 1953, at shipping point, covering the potatoes in MDT 5336 
reads in pertinent part as follows: 

“Size: Generally ranging from 2 inches to 16 ounces; meets 
Size A. Undersize within grade tolerance. 
“Quality and condition: Potatoes mature; clean, mostly well, 


some fairly well shaped. No soft rot. Defects within grade 
tolerance. 

“Grade: U.S. No. 1, 2 inches minimum. Size A. Meets 
Canadian import requirements.” 


6. At or about 12:45 p.m. on July 11, 1953, after the sale, 
the carload of potatoes in MDT 5336 was diverted by complainant 
to respondent leaving the destination Omaha, Nebraska, where 
the car arrived at 6:10 a.m. on July 13, 1953. 


7. At or about 7:30 p.m. July 13, 1953, respondent diverted 
the carload of potatoes in MDT 5336 from Omaha to itself at 
Chicago where the car arrived at or about 3:45 a.m. July 15, 
1953. 


8. <A federal inspection certificate as of 10:15 a.m., July 16, 
1953, at Chicago, reads in pertinent part as follows: 
“Condition: Generally firm. In 20% of samples no soft rot, 
50% shows less than 1 to 2%, 30% shows 3 to 4%, average 
2% Slimy soft rot generally in advanced stages. From 3 to 12, 
average 8% serious damage by slightly sunken discolored 
sticky areas. 
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“Grade: Now fails to grade U.S. No. 1, Size A, 2 inches 
minimum only account soft rot and serious damage by slight- 
ly sunken discolored sticky areas.” 


9. On or about July 17, 1953, respondent sold the carload of 
potatoes in MDT 5336 to Western Produce Company of Chicago, 
Illinois, at the price of $2.45 per cwt. delivered, or a total price 
of $882, and on or about July 29, 1953, respondent remitted to 
complainant the sum of $215.30, the net proceeds from the sale 
to Western Produce Company after deducting freight and other 
charges in the amount of $666.70. 


10. Respondent has failed or refused to pay complainant the 
balance of $414.70 due on the agreed purchase price of $630 for 
the carload of potatoes in MDT 5336. 


11. On or about June 27, 1953, in the course of interstate 
commerce, complainant sold respondent one carload (360 sacks) 
of U.S. No. 1, 2-inch minimum, Cal-Pride brand, long-white 
potatoes, at the agreed price of $1.30 per sack or a total purchase 
price of $468 f.o.b. shipping point. 


12. On or about June 17, 1953, complainant had shipped pota- 
toes meeting these contract specifications in car BAR 7366 from 
Edison, California, and at the time of sale the car was a rolling 
car en route to Minneapolis, Minnesota. 


13. On or about June 29, 1953, respondent diverted the car- 
load of potatoes in BAR 7366 to itself at Chicago where the car 
arrived at or about 10:30 a.m. July 2, 1953. 


14. Inspection of the carload of potatoes in BAR 7366 at 
Chicago revealed that either 3 or 4 sacks were marked “U.S. No. 
2” instead of “‘U.S. No. 1.” Otherwise, the carload of potatoes was 
in accordance with contract specifications. 


15. Respondent has submitted no substantial proof that the 
improper markings on some of the sacks of potatoes in BAR 7366 
caused the damages allegedly suffered by respondent in handling 
this carload of potatoes. 


16. Formal complaint was filed on November 13, 1953, which 
was within 9 months after complainant’s cause of action accrued. 
An informal complaint was filed by respondent on October 16, 
1953, which was within 9 months after respondent’s cause of 
action accrued. 
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CONCLUSIONS 


The potatoes in MDT 5336 were shipped from Edison on July 
8, 1953, and sold by complainant to respondent on July 11, at 
the agreed price of $1.75 per cwt. for a total purchase price of 
$630. The sale was made f.o.b. shipping point and the potatoes 
were required to be U. S. No. 1, Size A, Cal-Pride brand, long- 
whites. While the potatoes were required under the contract to 
grade U. S. No. 1 at shipping point, they were not required to 
meet this grade at destination. Texas Fruit Co. v. Joseph Marti- 
nelli & Co., Inc., 5 A.D. 278; Boehmer, Inc. v. Northern Fruit 
Company, Inc., et al., 14 A.D. 248, 253. At the time of sale MDT 
5336 was a rolling car en route to Omaha, Nebraska. Under the 
f.o.b. term of the contract, the potatoes were required to be in 
suitable shipping condition (Regulations, 7 CFR 46.24(i)). Suit- 
able shipping condition in relation to a rolling car means that the 
commodity, at the time of sale, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale (Regulations, 
7 CFR 47.24 (k)). It is respondent’s position that the potatoes 
were not in suitable shipping condition. In support of this posi- 


tion reliance is placed, principally, on a federal inspection made 
at 10:15 a.m. on July 16 after the car had arrived at Chicago, 
Illinois. 


In the application of the suitable shipping condition rule the 
controlling question for determination as to this carload of pota- 
toes is the destination specified in the contract of sale between 
the parties. Either directly or inferentially, complainant main- 
tains that the destination was Omaha, Nebraska, while respon- 
dent urges us to conclude that the destination was Chicago, IIli- 
nois. Both parties knew that the original destination was Omaha 
and that complainant’s diversion order as of 12:45 p.m. July 11, 
coincident with, or shortly after, the sale, did not change this 
destination. Moreover, there is no evidence of any understand- 
ing between the parties at the time of sale that the destination 
was to be other than Omaha. Consequently, we find no merit in 
respondent’s contention that “complainant knew or ought to have 
known that the car was being stopped at Omaha, Nebraska, only 
for the purpose of sale and diversion and that the original con- 
tract destination would have been at least Chicago.”’ We conclude, 
therefore, that the destination specified in the contract of sale 





632 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 627 


between the parties was Omaha, Nebraska, and not Chicago, 
Illinois. 

In further application of the suitable shipping condition rule, 
there are two questions, first, were transportation service and 
conditions normal, and, if they were, secondly, were the potatoes 
abnormally deteriorated upon arrival at Omaha. The record 
shows that the carload of potatoes departed Edison, California, 
on July 8. A federal-state inspection certificate as of 5:30 p.m. 
on that date, at shipping point, shows the potatoes then met con- 
tract specifications. The carload of potatoes arrived in Omaha at 
6:10 a.m. on July 13. There was a delay in transit of approxi- 
mately 8 to 4 hours which we do not consider appreciable. The 
record also shows that refrigeration of the car was in accord- 
ance with customary and accepted practices in like shipments. 
Consequently, we have no difficulty in concluding that transpor- 
tation service and conditions from the time of sale to the desti- 
nation specified in the contract were normal. From this conclu- 
sion, it follows that the suitable shipping condition rule is applic- 
able to the shipment of this carload of potatoes as far as Omaha, 
which was the destination we found to be specified in the 
contract. 


Since there was no inspection of any kind at Omaha, the re- 
maining, and most difficult question is whether the potatoes were 
abnormally deteriorated upon arrival there at 6:10 a.m. July 13. 
On this question the burden of proof is upon respondent who 
relies on the federal inspection as of 10:15 a.m. July 16 in Chicago, 
approximately 3 days after the potatoes had arrived in Omaha. 
This inspection found “average 2% Slimy Soft Rot generally in 
advanced stages. From 3 to 12%, average (of) 8% serious dam- 
age by slightly sunken discolored sticky areas” and that the com- 
modity failed “to grade U. S. No. 1, size A, 2-inch minimum only 
account soft rot and serious damage by slightly sunken discolored 
sticky areas.” The U.S. Standards for Potatoes (7 CFR 51.1548) 
provide a tolerance of not more than 1% for potatoes which are 
affected by soft rot. Had the destination been Chicago the dam- 
age due to soft rot would have exceeded the permitted tolerance. 
At best, however, this is only inferential evidence of the condi- 
tion of the potatoes 3 days earlier upon their arrival] in Omaha. 
As stated in Pearl Grange Fruit Exchange, Inc. v. Daylight 
Grocery Co., Inc., etc., 18 A.D. 77, 82, and reiterated in Boehmer, 
Inc. v. Northern Fruit Company, Inc., et al., supra, “No exact 
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definitions, expressed in percentages, can be given for the terms 
normal and abnormal deterioration. The percentages vary with 
the circumstances—length of time in transit, grade and condi- 
tion of the produce when shipped, season of the year, and other 
factors—and must be evaluated in the light of past experience 
under similar conditions.” Contributing to the degree of soft rot 
and damage found in the potatoes at Chicago may have been the 
delay on track at Omaha; the unusually high temperatures that 
prevailed in the Midwest on July 13, 14, and 15; and the failure 
to change the billing to standard refrigeration at Omaha. We can 
only speculate as to the effect of these factors. But we cannot 
indulge in the speculation that the potatoes were abnormally 
deteriorated upon arrival at Omaha which, in effect, respondent 
would have us do. We conclude, therefore, under the circum- 
stances of this case, that respondent has failed to sustain the 
burden of proving the potatoes were abnormally deteriorated 
upon arrival at Omaha and, consequently, has failed to establish 
that the potatoes were not in suitable shipping condition at time 
of sale. It follows that respondent’s failure to pay the agreed 
purchase price is a violation of section 2 of the act and that 
complainant is entitled to an award of reparation against re- 
spondent in the amount of the agreed purchase price, $630, less 
the sum of $215.30 remitted by respondent, or $414.70. 


Turning to respondent’s counterclaim, it appears to be respon- 
dent’s contention that this carload of potatoes, BAR 7366, did not 
meet contract specifications for the sole reason that some of the 
sacks were marked “U. S. No. 2” instead of “U. S. No. 1.” This 
factor, it is contended, resulted in respondent obtaining a lesser 
price for the potatoes than could have been obtained if all sacks 
had been properly marked. We find no contention that the over- 
all grade of the potatoes failed to meet contract specifications. 
Respondent’s brief argues for alternative damages in the amount 
of $116.60 or $114.56. The federal inspection certificate of July 
5, 1953, at Chicago, restricted to the three upper layers, found 
the sacks “generally printed ‘U. S. No. 1,’ few with ‘1’ stenciled 
out and ‘2’ in its place.” Complainant has submitted an affidavit 
to the effect that only three sacks were improperly marked. Fur- 
thermore, a record of the teletype conversation concerning the 
markings discloses that complainant offered to reduce the inven- 
tory by the number of sacks found improperly marked. If the 
number of sacks improperly marked did not exceed three or 
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four, and respondent has submitted no convincing evidence to 
the contrary, we consider the matter trivial. In any event, there 
is no substantial proof that the factor of erroneous markings on 
some of the sacks resulted in the loss or damages claimed by 
respondent. Accordingly, the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $414.70, with interest 
thereon at the rate of 5 percent per annum from August 1, 1953, 
until paid. 

The counterclaim of respondent is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4331) 


F. H. VAHLSING, INC. v. WILLIAMS & MICALE. PACA Docket No. 
6154. Decided July 20, 1955. 


Rejection of Commodity without Reasonable Cause— 
Failure to Give Shipping Instructions—Damages 


Where complainant sold potatoes to respondent, granting option to respon- 
dent with respect to time of shipment and size of packages, and respon- 
dent failed to exercise the option, held, failure of respondent to give 
instructions was tantamount to rejection of the potatoes without reason- 
able cause, and complainant is awarded reparation in the amount of the 
agreed contract prices less net proceeds realized upon resale plus deposit. 


Minimizing Damages 


Where upon rejection by respondent-purchaser, uncontradicted testimony 
indicates that complainant promptly resold potatoes in the best available 
market at the time, held, complainant used reasonable diligence in mini- 
mizing the damages by reselling the potatoes for the best possible prices. 


F.. H, Vahlsing, Inc., of New York, New York, complainant, pro se. Mr. Ben- 
jamin M, Gingold, of Syracuse, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 27, 1953, and formal complaint 
was filed October 21, 1953. Complainant seeks an award of repa- 
ration in the amount of $6,001.57, as damages resulting from 
respondent’s alleged rejection, without reasonable cause, of 5 
carloads of potatoes purchased on October 14, 1952, for shipment 
during March 1953. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 7, 1954. On the same date, a copy of the report of inves- 
tigation was served upon complainant. 


Respondent filed an answer on January 25, 1954, denying all 
material allegations of the complaint. Respondent alleges that no 
legal contract was entered into between the parties, but that if 
a contract was entered into, complainant failed to make delivery 
in accordance with the terms of such contract. 


An oral hearing was held at Syracuse, New York, on October 
13, 1954. Respondent was represented by counsel. Complainant’s 
Secretary, Henry J. Wulforst, represented complainant at the 
hearing and testified on its behalf. Respondent offered no evi- 
dence at the hearing. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, F. H. Vahlsing, Inc., is a corporation whose 
post office address is 125 Warren Street, New York, New York. 


2. Respondent is a partnership composed of Andrew J. Wil- 
liams and Patty Micale, doing business as Williams & Micale, 
whose last known address is 1514 Park Avenue, Syracuse, New 
York. At the time of the transaction involved herein, respondent 
was not licensed under the act, but was subject to license. Sub- 
sequently, the sum of $15 submitted with respondent’s applica- 
tion for a license was credited as arrearage to cover the period 
during which the transaction involved herein took place. 


3. On or about October 14, 1952, in the course of interstate 
commerce, complainant sold to respondent 5 carloads of U.S. No. 
1, Size A, Maine Katahdin potatoes, Limestone Brand, f.o.b. ship- 
ping point, shipment to be made during March 1953 on instruc- 
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tions of respondent, and respondent to exercise the option of 
determining whether the potatoes would be packaged in 50-pound 
sacks, 15-pound sacks or 10-pound sacks, at the agreed prices 
per hundredweight of $4.60, $4.85 and $5.15, respectively. The 
contract further provided that respondent would pay a deposit 
of $200 per car, with the balance of the purchase price payable 
through drafts. 


4. On or about October 27, 1952, respondent paid complain- 
ant the deposit of $200 per carload required by the terms of the 
contract. 


5. On or about March 1, 1953, complainant requested the 
broker to obtain from respondent the shipping dates for the five 
carloads of potatoes. 


6. On March 2, 1958, the broker informed complainant that 
respondent could not handle the 5 cars of potatoes and desired 
to make a cash settlement. On March 7, 1953, the broker sent 
the following telegram to complainant: 


“CONTACTED ANDY WILLIAMS SAYS IF HE HAD 
MONEY WOULD TAKE CONTRACT CAR BUT POSI- 
TIVELY BROKE NO MONEY AT ALL SAYS IF ANY- 
THING DEVELOPS DURING SUMMER WILL TRY 
STRAIGHTEN THINGS OUT WITH YOU. BUT FOR 
PRESENT UNABLE TO DO ANYTHING AS HAS NO 
MONEY.” 


7. Throughout the month of March 1953, complainant had 
for shipment to respondent 5 cars of potatoes of the kind, quality 
and grade specified in the contract. 


8. During the month of March 1953, respondent failed to 
furnish complainant with shipping instructions in accordance 
with the terms of the contract or otherwise permit complainant 
to accomplish shipment of the 5 cars of potatoes. 


9. On April 7 and 9, 1953, complainant sent two telegrams to 
respondent as follows: 
April 7, 1953 
“LOADING YOUR FIVE CARS MAINE CONTRACT PO- 
TATOES. SELLING FOR YOUR ACCOUNT AND PRO- 
CEEDING THRU PACA FOR COLLECTION OF DEBT.” 
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April 9, 1953 
“HAVING NOT ANSWERED OUR LAST AND FINAL 
WIRE WE HAVE NO OTHER ALTERNATIVE THAN TO 
SELL FOR YOUR ACCOUNT THE FOLLOWING CARS 
SHIPPED FROM AROOSTOOK COUNTY MAINE: 

MDT 3261 

CP 288920 

WFE 73967 

PFE 76505 

‘CP 282307 


EACH CAR CONTAINING 800 50-LB. BAGS OF US #1A 
TWO-INCH MINIMUM MAINE TABLESTOCK KATAH- 
DIN POTATOES. WE ARE SELLING ALL THESE CARS 
FOR YOUR ACCOUNT AND EXPECT TO BE REIM- 
BURSED FOR THE LOSS. PROCEEDING THRU PACA 
WASHINGTON DC FOR ACTION AND COLLECTION.” 


10. Between April 13, 1953, and April 18, 1953, complainant 
resold for the account of respondent the 5 carloads of potatoes 
packed in 50-pound sacks for net proceeds of $2,198.43. 


11. There is now due and owing to complainant from respon- 
dent the agreed contract price, $9,200, less the net proceeds 
obtained from resale, $2,198.43, and the deposit of $1,000, or a 
total of $6,001.57, no part of which has been paid. 


12. Formal complaint was filed October 21, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Compiainant’s evidence as to the material facts in this contro- 
versy was not rebutted by respondent. Respondent offered no 
evidence at the hearing, and, although Andrew J. Williams and 
Patty Micale were both present, neither was called to testify. 

The record shows the parties entered into a valid contract 
(Finding of Fact No. 3) under the terms of which complainant 
sold to respondent five carloads of potatoes on or about Octo- 
ber 14, 1952. Among other things the contract contained the 
following provisions: (1) “March shipment as ordered by buyer” 
and (2) “Buyer’s option—50s, 15s, or 10s.” It appears to be 
respondent’s position that complainant breached the contract 
by failing to ship the potatoes during the month of March 1953. 
Under the terms of the contract it was impossible for complainant 
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to perform until respondent had exercised its option with respect 
to both the time of shipment and also as to the size packages. 
The record shows that complainant attempted to obtain instruc- 
tions from respondent but was unsuccessful. The failure of re- 
spondent to give such instructions constituted a repudiation of 
the contract. This inaction, or failure to act, on the part of re- 
spondent was tantamount to rejection of the commodity without 
reasonable cause in violation of section 2 of the act. Respondent, 
therefore, is liable for damages suffered by complainant. 


Counsel also contends that respondent is not bound by com- 
plainant’s resale of the potatoes for respondent’s account. The 
record shows that following respondent’s refusal to accept the 
five carloads of potatoes, complainant shipped five cars of 50s 
from Maine, two on April 7, 1953, and three on April 8, 1953. 
One car was sold to H. C. Bohack Co., of Brooklyn, New York. A 
second car was sold to Dan Storey of Philadelphia, Pennsylvania. 
The remaining three cars were shipped to Harlem River, New 
York, where, upon arrival, they were unloaded and the potatoes 
placed aboard trucks for delivery to various buyers located in 
Virginia, North Carolina, Georgia, and Florida. According to 
complainant’s testimony, the best available market at the time was 
in the South, and the freight differential was to respondent’s 
advantage in having the potatoes trucked to southern points from 
Harlem River, New York. Respondent offered no evidence to rebut 
complainant’s testimony that the potatoes were resold promptly 
and for the best prices obtainable. It is concluded that respondent 
having rejected the produce without reasonable cause, com- 
plainant used reasonable dilligence in minimizing the damage by 
reselling the potatoes for the best possible prices. Colorado 
Produce Distributors v. Brown Brokerage Company, 5 A.D. 388, 
395, and cases cited therein. 


The general rule as to the measure of damages which may be 
recovered by the seller when the buyer repudiates the contract, 
or wrongfully refuses to accept the goods, is the difference be- 
tween the contract price and the market price at the time when the 
goods ought to have been accepted. Applying the rule in this case, 
we find complainant’s damage amounts to $6,001.57, which sum 
represents the difference between the agreed contract price, 
$9,200, and the net proceeds of $2,198.43 realized upon resale, 
plus the deposit of $1,000. Complainant should be awarded repa- 
ration in the amount of $6,001.57 and the facts should be 
published. 





MISCELLANEOUS ORDERS 
Cite as 14 A.D. 639 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,001.57, with interest thereon 
at the rate of 5 percent annum from May 1, 1953, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 4332) 


PACA Docket No. 6399. Dismissed July 5, 1955. Complainant 
pro se. Mr. Robert F. Stahala, of Fort Worth, Texas, for respon- 
dent. Mr. Lowell E. Miller, Presiding Officer. Order by Thomas 
J. Flavin, Judicial Officer. 


(No. 4333) 
PACA Docket No. 6373. Dismissed July 11, 1955. Complainant 


pro se. Mr. Cecil C. Chason, of Foley, Alabama, for respondent. 
Mr. William H. Pierce, Presiding Officer. Order by Thomas J. 
Flavin, Judicial Officer. 


(No. 4334) 


PACA Docket No. 6488. Dismissed July 15, 1955. Complainant 
pro se. Mr. Joel L. Leef, of New York, New York, for respondent. 
Mr. John C. Chernauskas, Presiding Officer. Order by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 4335) 


PACA Docket No. 6359. Dismissed July 5, 1955. Bell, Boyd 
Marshall & Lloyd, of Chicago, Illinois, for complainant. Mr. C. W. 
Swafford, of Dayton, Tennessee, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. Order by Thomas J. Flavin, 
Judicial Officer. 





